
 1 

Friday, April 24, 2009 
 
Benjamin Hodge 
Overland Park, KS 66214 
JCCC Trustee 
Kansas Legislator, 2006-2008 
913-424-5384 
contact@benjaminhodge.com 
 
Stephen Howe 
Johnson County District Attorney 
100 N. Kansas 
Olathe, KS 66061 
 
 
Dear District Attorney Howe, 

I am writing to request that your office perform an investigation of two separate 

events, each involving the Johnson County Community College Board of Trustees and 

the JCCC administration.  I am concerned that the Kansas Open Meetings Act (KOMA) 

was violated during the course of each of these two events.  With one of the situations, a 

college attorney privately informed the board and administration that a violation did 

indeed take place.   

The entire timeline is fairly short, dating back only to December 2008.   

I write to request a formal, impartial review regarding the state/level of JCCC’s 

compliance with KOMA.  I am writing after forming the opinion that JCCC leaders 

refuse to move forward in a forthright and corrective manner, one that demonstrates a 

willingness to admit errors and to then learn and correctly follow KOMA. 

When combining for-credit and non-credit (continuing education) students, JCCC 

serves more students than any other college in the state.  JCCC is large taxing entity to 

county property owners.  The stated motto of JCCC is that “learning comes first,” but I 

do not believe that the college leaders will accomplish that mission without 

This document not paid for 
with tax dollars 



 2 

demonstrating a proper respect to the laws and tax dollars of the citizens of Johnson 

County.  I believe it is imperative that this government body’s representatives 

appropriately comply with the Kansas Open Meetings Act. 

I will provide to you a detailed summary of these events, and you may contact me 

at any time if you need to request further information from me.  

Thank you for your time and consideration. 

 

Sincerely, 

 

 

Benjamin Hodge 

JCCC Trustee, Overland Park 
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Event one, early December 2008: 

 On November 29, 2008, The Kansas City Star published a letter to the editor that 

I wrote on the topic of taxation.  The content of the letter is included as item number 1 in 

the appendix.  In this letter, I made the point that I saw as fact:  because the other board 

members were unwilling to make a “no-new-tax pledge,” that taxpayers should be aware 

that JCCC is willing to increase taxes.   

 After this letter was published, Lynn Mitchelson made it clear that my 11/29 letter 

angered him, as he told me that I had lied in my letter.   

 On December 10, 2008, The Star published a letter that was intended as a reply to 

my 11/29 letter (appendix item 2).  Four trustees signed the 12/10/08 letter:  Board Chair 

Shirley Brown-VanArsdale, Board Vice-Chair Lynn Mitchelson, Trustee Jon Stewart, 

and Trustee Don Weiss.   

 After reading the 12/10 letter and seeing that the total number of co-authors 

equaled four, my suspicion was that a violation of the Kansas Open Meetings Act 

(KOMA) had occurred.  I decided to Email JCCC attorney Mark Ferguson.  Ferguson did 

finally respond on December 23, 2008, that, yes, in his opinion, a “technical” violation of 

KOMA had indeed occurred.   

 However, it took much work on my part to get this information out of Ferguson 

through the communication method of Email.  As I document, Ferguson repeatedly 

delayed without what I found to be a satisfactory reason. 

 It was only later, after a board meeting, that Ferguson told me (verbally) that he 

did not prefer to provide in writing his opinion to this topic. 
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 While I do provide the series of Emails in the appendix, the length of each Email 

is relatively short, and I will also summarize and document them at this time. 

On the evening of Thursday, December 11, 2008, I sent the first Email to college 

attorney Ferguson, asking for his opinion regarding whether KOMA had been violated 

(appendix item 4). 

Ferguson replied Monday, December 15 (appendix item 5).  The implication of 

this Email was that Ferguson preferred to not reply at that time by Email, but that he 

preferred rather to handle the issue during a meeting to be held at a later date.  He wrote, 

“In response to your question, I am reminded that a refresher on KOMA (meetings) and 

KORA (records) might be a good idea, particularly given that you now have a new 

trustee on board.” 

He also wrote this, which concerned me:  “If this remains a burning issue after the 

holiday break, please let Dr. Calaway know and we can add it to the agenda for the 

January meeting to discuss in greater detail during an executive session.” 

I found it objectionable to think that a general discussion on the OPEN meetings 

law should be carried out during a CLOSED meeting.   

I replied on December 15 (appendix item 6), writing, “While I appreciate your 

reply, and while I will gladly welcome and participate in a general refresher on those two 

laws, I must ask why you’re not willing to answer my question; I will assume that you 

know the answer without having to do any research.  Also, I will assume that a future 

board discussion merely about state laws would need to be done in open session.” 

He replied December 15 (appendix item 7):  “No, a future board meeting to 

discuss the law and any legal advice or interpretation of the law would be in the context 
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of an executive session for the purpose of encouraging frank discussion on the topic and 

protecting the discussion from disclosure by the attorney-client privilege.  Until then, the 

KS Attorney General website has a great resource page for KORA and KOMA:  

www.ksag.org.” 

I still preferred to receive an opinion from Ferguson.  I replied again on December 

15 (appendix item 8):  “Again – given that you’ve taken the time to Email twice, I fail to 

understand why you’re not willing to give me your opinion on the application of a law 

that you should already understand in detail.  And on the other topic:  You haven’t 

convinced me why the public should not be offended about meeting in private to have a 

general discussion on open meetings.  The first amendment, not KOMA, exists to 

encourage frank discussion.” 

On Wednesday, December 17, not having received what I (the client) determined 

to be a sufficient response from the college attorney, I wrote an Email addressed to both 

President Terry Calaway and attorney Mark Ferguson (appendix item 8):   

Terry and Mark, 

Last week, I asked what is likely a simple legal question regarding 
application of KOMA, and then I asked another even simpler question 
Monday regarding why Mark was unwilling to answer my first question.  
It’s Wednesday evening, and I’ve not received an Email on the topic since 
Monday. 
 
With probably less than one hour’s worth of work, I can find this answer 
out myself, but that would only serve as a reminder to this non-lawyer that 
I occasionally question why we have pricey legal counsel. 
 
I don’t like being stonewalled, and I’ll assume that is what is occurring 
until I hear otherwise.   
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 Thursday, December 18, President Calaway replied in a manner I found to be 

unsatisfactory (appendix item 10):   “As I mentioned to you the other day after Learning 

Quality I do have an answer to your question to me regarding staff and I believe I can 

answer your KOMA question as well after speaking with Mark. I would be more than 

pleased to discuss.” 

 On December 22, I was fed up, and I wrote the following Email to Calaway and 

Ferguson (appendix item 11):  “This is my final Email on the subject.  I find it entirely 

rude and unacceptable for Mark to not have replied in any other way.  We could have 

hired a JCCC paralegal student for $15/hour and have received more professional 

services.  And plan on me publicly mocking at a board meeting any future notion of 

having a secret meeting on open-meeting laws and the fact that we’re paying $100/hr for 

such an idea.” 

 Ferguson replied December 22 (appendix item 12),  

I responded to your inquiry in two separate messages on 12/15/08.  Just 
because you did not like the response provided does not negate the fact 
that a response was given.  Other than your self imposed urgency, I am not 
aware of any time sensitivity or deadline involved with your inquiry.  I do 
not respond well to "public mocking," which is precisely why I made it 
clear that I was not going to provide any legal advice or response in an 
email, but instead, would choose to do so in a controlled setting and 
format that would allow me to respond in the presence of the entire board.  
  
Merry Christmas and Happy New Year to you and your family.   

  

 I replied the same day (appendix item 13):   

Another meaningless Email.  
 
1.  It is clear that you have two tiers of service to board members, and I 
was prepared to more or less ignore that.  But now you owe me an apology 
for your decision to insult me with your “self-imposed urgency” comment.   
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2.  You never once “made it clear” that you were not going to provide 
meaningful legal advice through Email.  You’ve done it in the past, and 
you’ll do it in the future when it suits you.  Regardless, that’s not an 
option for you.  What is the point of you having an Email address? 

a.  That’s what phones are for; of course, you, playing the role of a 
politician, have chosen to communicate by phone with Terry and 
other board members. 

3.  Deadlines:  Hilarious – so what’s the policy that you assume (and do 
you use the American or Chinese calendar)?  Even if you believed what 
you just said, you didn’t abide by your own rules, because you replied to 
me in a decent time frame (it’s just the content was content-less).  I’ve 
waited two weeks, and you’ve spent more time brushing your teeth each 
morning than replying to me, all the while talking with the president and 
other board members.   
4.  Please do one of the following:   

a.  Never again communicate in such a political and unprofessional 
manner through Email. 
b.  Never again communicate college business with me through 
Email. 

 
You don’t get paid for being a politician, Mark. 

 

 Something in what I had written in this long series of Emails led Ferguson to 

finally reply to my initial request.  On December 23, Ferguson provided his opinion to 

the six JCCC board members and President Calaway.  Because of the length of the reply, 

I will direct you to appendix item 14 for the entire opinion.  To summarize Ferguson’s 

thoughts: 

It is my opinion that while the letter to the editor was a technical violation 
of KOMA, there was no consequence or effect of the letter as far as 
KOMA is concerned.  While the written position of the four (4) Board 
members met the 3 elements of KOMA, the results were fully shared with 
the public, so there is no consequence or effect and the action does NOT 
violate the spirit or intent of KOMA… 
 
In conclusion, it is my opinion that the action of 4 members of the JCCC 
Board of Trustees did not violate the spirit of KOMA when four (4) 
Trustees co-authored a public letter to the editor because the public right 
to know was not effectively denied.  Although this would constitute a 
technical violation, the action would not likely be sanctioned by a court, 
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because the Board made a good faith effort to comply with KOMA by 
making its action public, by virtue of publishing the letter. 
 
I will be happy to discuss this matter further with the entire Board, in 
executive session, following the next Board meeting if any Trustee should 
request that this topic be revisited. 

 

 I decided not to make a big deal about this violation, and I note this in part for the 

following reason: 

∞ President Calaway and Trustee Mitchelson have both stated in public that my 

motivations are politically-motivated.  This is an unfair criticism.  Note:  with 

this December violation, that I had verification from our college attorney that 

a violation did in fact take place.  This would have been an ideal example with 

which to “score political points” in late December or early January, but I held 

back. 

I agreed with Ferguson, in that this was not the worst type of KOMA violation; 

the end product (a letter) was indeed a public one.  And the violation was made clearly 

known to the tens of thousands Johnson Countians who happened to read the “letters” 

section of The Star on December 10, 2008. 

 To provide documentation, I will first note an article I wrote a RedCounty.com on 

March 27 (appendix item 27):   

After The Star published the others' letter (in reply to my initial letter), I 
intentionally chose -- for the sake of the "collegiality" theme that 
everybody talks about in government colleges -- not to make the KOMA 
violation a public issue.  Privately, I did tell a couple of trustees about it.  I 
talked with the president…   

 

 In a letter published by The Kansas City Star on April 6 (appendix item 32), I 

wrote:  “A violation of KOMA occurred the moment four trustees agreed to submit a 
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letter published by The Star. To be fair, was this a huge deal? No, but it showed a lack of 

understanding by all members involved, including President Terry Calaway, who 

instructed an employee to write the politically-oriented letter.” 

The JCCC Campus Ledger reported on April 13, 2009 (appendix item 33):  “’I 

told a couple of them privately [at that time], ‘Just so you know, you broke the law,’ 

Hodge said. ‘But I’m not going to embarrass you publicly.’” 

 I will point out that President Calaway was supportive of the KOMA violation.  I 

wrote on March 27 (appendix item 27):  “I talked with the president, and I found out this:  

the trustees didn't actually author the letter.  Rather, President Calaway allowed one of 

JCCC's employees to write the letter for Chair Brown-VanArsdale and Vice Chair 

Mitchelson.” 

 Calaway volunteered to me the information that a college employee had written 

the letter (that was approved/signed by four trustees).  Calaway told me that the employee 

had performed the work after hours; I understood this comment to mean that Calaway 

was implying it was not inappropriate for a college employee to write the letter because it 

was not during regular hours.   

Calaway did not tell me which employee wrote the letter.  To be fair, I did not 

push Calaway for this information.  Calaway told me that, out of respect to the particular 

employee, he preferred not to disclose the name, and I was OK with that.  As 

documentation, will again point to appendix item 27:  “I chose to leave the who-wrote-

the-letter debate for another time.” 

To be clear, while I do know that an employee wrote the 12/10/08 letter to The 

Star – and while I am confident that it is accurate to state that this employee was asked to 
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draft the letter – I do not know who instructed the employee to write the letter.  Whether 

it was a board member, or whether it was Calaway, I do not know.  Regardless – whether 

before or after the fact – I find it accurate to state that Calaway was supportive of the 

letter being written (after all, he’s had months to do something about it, if he had 

objections). 

 Again, two of the members of the board who participated in the December 

violation of KOMA were Chair Shirley Brown-VanArsdale and Vice-Chair Lynn 

Mitchelson.  Each of them have about 10 years of experience on the board, and each of 

them were made aware by the college attorney that they had violated KOMA.  That said, 

I find the following comments to be disingenuous: 

Lynn Mitchelson:  “I resent being challenged as one of the presumed 
leaders that we have in any way been irresponsible with regard to the 
Kansas Open Meetings Act or the taxpayer and the mill levy they’re 
paying.” (March 26, 2009; appendix item 43) 
 
Terry Calaway:  “We have a very experienced board who truly do know 
the rules related to [the] Kansas Open Meetings Act.” (appendix item 43) 
 
Calaway:  "We have an exceptionally experienced board, most particularly 
our chair and vice chair. They truly understand the (KOMA) criteria.” 
(March 18 Gardner News article; appendix item 26) 
 
“Calaway said the board has always followed open meetings rules.” 
(Gardner News; appendix item 26) 

 
Also, given that attorney Mark Ferguson recommended in December that a closed 

meeting is the ideal manner in which to have a general discussion on the proper 

application of the open meetings law, I am concerned with this statement from Calaway 

on March 26 (appendix item 43): 

“We expect that any of our recommendations related to legal counsel 
would clearly not only a) understand the Kansas Open Meetings Act but 
all the other statutory requirements that would affect this institution, this 
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community, our taxpayers, and if not we would not either a)contract with 
them or b) continue that contract.” 
 
 

 At the March 26 meeting, Calaway requested a renewal/extension of Ferguson’s 

contract. 

 Lastly, I will quote Ferguson in a letter that he issued to me on April 15 (appendix 

item 35).  Emphasis mine:   

You also state that there is a “recent violation of the Kansas Open 
Meetings Act” and refer to a “cover-up.” In prior emails and web blog 
postings, you have accused Dr. Calaway and others of lying and engaging 
in dishonesty. While you may have a difference of opinion about certain 
events or the application of KOMA, it is not only inappropriate, but 
defamatory to state these difference of opinions as fact. 

 

Obviously, as I’ve documented, Ferguson himself informed the board as recently 

as December that, in his opinion, a violated of KOMA had in fact taken place.
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Event two, February 19, 2009: 

 First, please make note of the list in appendix item 42.  This is the list that was 

distributed during an executive session that was part of the JCCC board meeting on 

February 19, 2009.  There are 64 items that were under consideration for either removing 

from or trimming in next year’s budget that is not yet approved.   

On numbers 39 and 40 of the list, you will see that the information has been 

redacted; for the additional information, please contact the JCCC administration.  My 

recollection is that one name each was listed in the form of “B. Hodge” after number 39 

and number 40.  I expect that a job title/description was listed for each, as well. 

To be clear:  I have in the past incorrectly stated that no names (rather than two) 

were provided on the list.  This error was not intentional, and I have openly conceded the 

error and have corrected myself.  First, verbally during the public board meeting on April 

15.  Second, in an online article, also on April 15, in which I state why I find it largely 

irrelevant (to the application of KOMA) whether or not two employee names are 

mentioned on a 50-item budget list (appendix item 36): 

∞ Calaway has also said that the "discussion" of the budget was permissible 
because two employee names were mentioned. My comments to this:  

∞ It's not entirely accurate to state that two names were mentioned. 
Rather, two partial names were listed—in the form of "B. Hodge." 

∞ I do not believe that this is the intent of KOMA, and neither does 
Merriam, KPA's attorney — that merely because an employee's 
name is mentioned, that the discussion about the funding for that 
employee's job should be discussed during a closed meeting. 
Remember that a government employee's title, salary, and length 
of tenure are all available for public consumption. 

∞ JCCC makes a mockery of KOMA by implying that a budget 
discussion involving "Cutting the position of Chief Information 
Officer" should be done during a public meeting, but that a 
discussion involving "Cutting the position of Chief Information 
Officer, a position currently filled by Joe Smith" should be done 
during a close session. There is no functional difference! 
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∞ Regardless: without a doubt, the other 48 budget items should not 
have been discussed during an executive session. JCCC again 
makes a mockery of the open meetings laws by implying that if 
one name is thrown into a document, that the entire document is 
therefore off-limits for an open meeting. 

 
 

There is universally no objection to the main purpose of the executive session that 

occurred on Feb. 19.  The board was performing a periodic job performance evaluation of 

President Terry Calaway.  Near the end of the executive session, Calaway distributed this 

budget-related list found in appendix item 42.   

Now, it’s been stated – sometimes explicitly, at other times vaguely – that I 

requested this document.  This is not true.  Calaway provided the list voluntarily, and he 

was under no pressure by any board member to provide the list. 

Not long after this budget list became a “news story,” and during a phone 

conversation between Calaway and me, Calaway indicated to me that he provided the list 

to the board as a result of a statement that I had made on his evaluation that indicated I 

was interested in this type of information.  At that moment on the phone, I did not 

remember exactly what I had written.  But soon after this conversation, I looked back and 

discovered Calaway was incorrect, and that what I had written on his evaluation (with 

regard to the fiscal management category) was this:  “Let me see this year's final budget 

proposal (and whether there's a tax increase), and then my rating will change” (appendix 

item 29).  That’s all I wrote about fiscal management.   

Shortly after I realized Calaway’s error and during another phone conversation 

with Calaway, I corrected him, telling him that it’s not correct to state that I had 

requested the budget information; when I corrected him, I recall that Calaway appeared to 
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concede the point, and he indicated that perhaps I had requested the information at the 

previous board meeting. 

I documented this on April 15 (appendix item 36): 

At one point during a phone conversation, I told Calaway that it 
wasn't true for him to state that I had asked for the information. 
Calaway replied: well, maybe it was something you said (meaning, 
aloud during open session) at a previous board meeting. 

  

 I also documented this on March 28 (appendix item 29): 

I'll never know for certain whether Calaway's stated reason (the lie 
that I requested the information) is really THE reason that he 
decided to provide budget information during executive session. 
Why? Because, in our one on one conversations, he's suggested to 
me two additional reasons; in public, he's stated yet a FOURTH 
reason: 
 

1. That it's OK to discuss budget information in a closed 
meeting, because the budget pays the salaries of individual 
employees. 

2. That I requested the information from him not in my 
evaluation, but during the previous public board meeting -- 
he's suggested two different timelines. 

3. This is the most entertaining, I think -- that the open meetings 
laws only apply to verbal statements. Meaning, topics that are 
inappropriate to talk about are OK to type out and then 
distribute. 

 

Again, the incorrect theme among some that I requested the material is centered 

around the following statement that I wrote on Calaway’s evaluation:  “Let me see this 

year's final budget proposal (and whether there's a tax increase), and then my rating will 

change.”  That is the only statement to which Calaway and others are referring, when 

they unfairly and inaccurately state that I somehow requested the material.  Understand 

that I have never objected to Calaway choosing to provide the budget-related information 
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to the board – but it is the timing of the distribution of this information that is the 

important point, and the timing was decided by Calaway. 

As I wrote on March 28 (appendix item 29): 

On the "fiscal responsibility" part of his evaluation -- I made a simple, 
short, and clear implication: I will rate you higher next year if you don't 
raise taxes. The exact quote, again: "Let me see this year's final budget 
proposal (and whether there's a tax increase), and then my rating will 
change." 
 
We won't know until mid-year (when JCCC will finalize the budget) 
whether Calaway will ask for a tax increase. While he has indicated 
multiple times that JCCC will likely not increase taxes, he will not make a 
firm commitment. The two elected leaders -- Board Chair Shirley Brown-
VanArsdale and Vice Chair Lynn Mitchelson -- are also still considering 
"all options" (read "tax increase"). And so, I will not learn the answer to 
the question, "Will Calaway request a tax increase?" until mid-year. 
Therefore, no amount of information given to the board today could 
answer the question. Nothing short of a firm pledge of "yes" or "no" 
would answer the question. 
 
Calaway claims that my theme for rating him on financial management ("I 
will rate you higher next year if you don't raise taxes") led him to then 
provide to the board a list of about 50 possible/considered budget cuts. 
And my reaction is -- fine, glad to have the information. I don't really care 
that Calaway claims to have interpreted my statement to mean, "I should 
give Ben detailed information today indicating what I'm willing to cut." 
But the following point is critical: by no means did I state anything to 
suggest that I required from Calaway a detailed list of budgetary 
information, as a part of his evaluation. To suggest otherwise is flat-out 
incorrect. I clearly stated that my concerns would subside once I viewed a 
"final budget." Not "brainstorming." Not "ideas." Not "considerations."  
Rather, I wrote "final budget." 
 
To run with the incorrect theme of "Hey, Hodge asked for the 
information," and to not correct others on that point, is to lie. 

   
 

Little verbal discussion took place with regard to this budget list.  But some 

discussion did take place.  What stands out in my mind is Calaway informing the board 

about the sensitive nature of the document and sending the clear message not to share the 
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document.  Interestingly, JCCC leaders have provided contradictory statements with 

regard to the “discussion;” also, they have oddly promoted the argument that it is 

acceptable (under KOMA) to distribute this type of list, provided that verbal “discussion” 

doesn’t take place. 

On March 3, in an Email to all college employees (appendix item 16), Calaway 

wrote (emphasis mine):  “The irresponsible nature of this reporting is exacerbated by the 

fact that the process under consideration had taken place as part of a board of trustees 

executive session, during which time a brainstormed list of potential cost-saving 

measures was discussed.” 

But on March 18, as reported by The Gardner News (appendix item 26), Calaway 

was recorded as stating this (emphasis mine): 

“We’re very careful about discussion in executive session,” Calaway said. 
“We have an exceptionally experienced board, most particularly our chair 
and vice chair. They truly understand the (KOMA) criteria. We’re very 
careful about it, which was why there wasn’t any discussion about this 
material.” 

 
Also in this March 18 Gardner News article, Chair Shirley Brown-VanArsdale 

was recorded as saying the same theme (emphasis mine): 

A Johnson County Community College Board of Trustees meeting Feb. 19 
raised the ire of Kansas City Star editors after an executive session in 
which a list of potential budget cuts was presented. Board of trustees 
chairperson Shirley Brown VanArsdale said the board followed the open 
meetings statutes, and the list, which was presented as part of college 
president Terry Calaway’s evaluation, was not discussed during the 
closed segment of the meeting. 
 
“There was no discussion on the budget,” Brown VanArsdale said. “We 
were just floored by what happened after the meeting.” 
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At the March 26 public board meeting (appendix item 43), Vice Chair Lynn 

Mitchelson offered remarks I find to be misleading.  First (emphasis mine): 

We did not discuss the mill levy, we did not discuss the dollar amount of 
any one of the items on the list, we did not discuss any other ways to do 
anything but to let Dr. Calaway show that he was thinking about ways to 
save this institution money without eliminating jobs and first of all to 
preserve the quality of learning.   
 

With regard to the previous statement:  I find it to be misleading and irrelevant for 

JCCC leaders to talk about how little verbal discussion took place over this document.  

Remember:  the board was clearly informed not to share this document.  Two points here: 

1. To discuss the idea of “do not discuss” – that is discussion. 

2. It was understood the board members would hold onto the document after the 

board meeting.  Clearly, it is not the intent of KOMA to allow the distribution 

of a detailed document during a closed session, provided that any significant 

discussion and reading of the information only take place after the closed 

session – and when there is an agreement to not share the document with 

others. 

 
A second incorrect remark made by Trustee Mitchelson at the March 26 meeting 

(emphasis mine): 

The sole purpose of the executive session -- there’s no doubt in my mind, 
when you’re evaluating this chief executive officer of an organization, and 
you are going to be talking about their performance related to seven 
categories, one of which is fiscal responsibility, that that should be done in 
a private, executive session.  There isn’t a doubt about that, there’s not a 
gray area as to whether or not you’re violating the Kansas Open Meetings 
Act.  We’re talking about an individual and his performance.  You 
requested, Trustee Hodge, you requested some evidence of the 
performance that I think has been wonderful, in terms of trying to find a 
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way not to increase the mill levy, not to have to cut back any existing 
positions that are filled, and save this institution 8 million dollars, and 
when you ask for that, then he responded by handing you a document that 
was just what he and his team had talked about and were possibilities, 
nothing included. 

 

 To reply to the previous statement:  I don’t know how to say it clearer than I 

already have – again, it’s flat-out untrue to state, as Mitchelson does, that I requested the 

information from Calaway. 

I will now address how this document came to be made public.   

To quote a statement that I wrote/issued on March 4; that was published online 

March 5 by The Star’s Prime Buzz blog; and that I published March 9 on RedCounty.com 

(appendix item 20): 

At the most recent board meeting, during a closed session, a five- or six-
page paper was handed out to board members.  The document summarizes 
about 50 uses of money that, if decreased or removed, would help balance 
our next budget.  There's really not much to say about the document.  It 
simply lists and describes all kinds of ways to potentially decrease the 
budget.  It makes clear what, I would think, is obvious:  almost any area of 
the college is under consideration for a budget cut. 

 
About a week later, I talked on the phone with Star reporter Jim Sullinger.  
Sullinger contacted me and asked if I could provide information with 
regard to how JCCC - like all area government bodies, particularly in 
Johnson County - will deal with tightened budgets.  I said:  yes; although, 
some information I have was handed out during a closed session.  He 
challenged me:  now, why was it given out during executive session?  I 
thought about it:  you know what, Jim, you're right; this document could 
have just as easily been handed out during an open session. 

 

In Jim Sullinger’s initial reporting of the budget material on February 27 

(appendix item 15), Sullinger makes no mention of the fact that this budget was provided 

during an executive session.  In fact, it was President Calaway who is on record making 

the first “broadcast” of this reality (appendix item 16), when he Emailed all 2500 college 
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employees and also did the following:  he criticized me for releasing the document, he 

questioned the professional behavior of veteran Star reporter Jim Sullinger, and he 

voluntarily disclosed that the document was provided as part of an executive session. 

Only after this, did The Star get more involved.  Managing editor Steve Shirk 

faxed a document to JCCC making clear that The Star thought a violation of KOMA had 

occurred (appendix item 17).  I will add that, had a Star source not informed me that the 

letter was being faxed, I am not convinced that I would have ever known of the existence 

of the letter.  As I document in appendix item 23:   

The following is the text of a document faxed by The Kansas City Star to 
the president's office at 5:15 p.m. on Thursday, March 5.  It's a one-page 
letter from Steve Shirk, The Star's managing editor, explaining to JCCC 
President Dr. Terry Calaway and the 6-member JCCC Board how The Star 
believes the Kansas Open Meetings Act should be interpreted.  The Star 
makes it clear that it believes JCCC violated the law. 
 
President Calaway waited until sometime on Friday, March 6, to share the 
document with Board Chair Shirley Brown-VanArsdale.  VanArsdale and 
Calaway did not share the letter with the entire board until Monday 
morning, March 9.  They should not have waited that long. 

 

To add to the above citation:  I also had asked Calaway for the document; without 

asking for it (and knowing already from a Star source of its existence), I’m not convinced 

that Calaway would have provided it voluntarily. 

On March 9, Star editorial board member Yael Abouhalkah went out of his way 

to compliment me online (appendix item #24); on March 11, the image shown under 

appendix item 25 appeared at the top of the Opinion page of The Star.  I point out these 

facts in part to argue against the unfair criticism that “politics” were at the center of my 

actions.  Editors at The Star knew the course of events, and they knew that it was only 

after a reporter asked for the information – and politely but firmly challenged me on 
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KOMA – that I agreed that it was in the interest of the public to know the budget-related 

information. 

 

I will list other note-worthy events and comments that have occurred: 

∞ As I documented and wrote on April 15 (appendix item #36):  

One other fact that I shared tonight in public for the first time, and that 
needed to be shared with college employees, in particular: during a phone 
conversation that I had with Calaway, not too long after the February 
board meeting, Calaway threatened me. The threats were implied, but they 
were clear: you will never work at JCCC, and I will sue you for 
slander/defamation. 
 
Never before—not under former presidents Carlsen or Tyree—has any 
college employee (not even faculty, who know it's nearly impossible to be 
fired) threatened me in such a way. About a week later, after (I thought, 
incorrectly) things had cooled off, Calaway apologized to me, and I 
mistakenly thought that he would then proceed in a clear, consistent 
manner beneficial to the public welfare. 
 

∞ The “cease and desist” letter – or whatever it should be called (appendix item 35).  
College attorney Mark Ferguson Emailed this document to me on the morning of 
Wednesday, April 15.  It is baseless and absurd to suggest that one elected official 
cannot make fact-based opinions about the performance of a government body or 
other public officials.  It is also scary, that JCCC leaders are willing to not only use 
taxpayer money but abuse government power to carry out what is an unjustifiable act 
of intimidation.  Other points: 

∞ Ferguson refuses to reply through Email to me, with regard to 
who directed him to send this letter. 

∞ Ferguson said this to The Campus Ledger (appendix item 37):  
“It has been described as a cease and desist order. It is just a 
cautionary warning that if he were to continue to use the kinds 
of conclusive allegations and labels that he had previously used 
in his blogs and e-mails, referring to unethical, corrupt, 
violations of the law, the kinds of things not supported by the 
facts or the law, they could have potential legal ramification.” 

o I’ve got to ask:  what is it – a cease and desist letter, a 
“now, hold on there” letter, what? 

∞ I’ll again quote this portion of the letter (emphasis mine): “You 
also state that there is a “recent violation of the Kansas 
Open Meetings Act” and refer to a “cover-up.” In prior emails 
and web blog postings, you have accused Dr. Calaway and 
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others of lying and engaging in dishonesty. While you may 
have a difference of opinion about certain events or the 
application of KOMA, it is not only inappropriate, but 
defamatory to state these difference of opinions as fact.” 

o Ferguson clearly told the board that there was, in fact, a 
violation that took place in December. 

 
∞ In advance of the March 26 board meeting, JCCC leaders instructed Mark Ferguson 

to perform a review of the Feb. 19 meeting.  But Ferguson did not request my input, 
and – more troubling – Ferguson failed to make me aware that the review was 
ongoing.  Yet, Ferguson said this (appendix item 33):  “After a complete review of 
the … allegations by trustee Hodge, it is my opinion that no violations of KOMA 
occurred on Feb. 19, 2009.” 

 
∞ As part of the March 26 “review,” Chair Shirley Brown-VanArsdale said this 

(appendix item 43):  “We have asked for the attorney general and the county attorney 
to give us an opinion on KOMA and he [Mark] will at this time bring back that 
information and those facts.”  But – Ferguson, himself, stated that no formal review 
had been requested by anybody.  Ferguson merely called somebody in the Attorney 
General’s office and called somebody in the District Attorney’s office; with whom 
Ferguson talked or exactly what was said was not made public.   

 
∞ I have asked for the costs associated with Mark Ferguson’s KOMA-related work.  

Ferguson told me that he would provide it to me and that I would have it at the board 
meeting of Wednesday, April 15.  No such information was provided to me. 

 
∞ JCCC leaders chose not to inform me of the “new business” for March 26 – the “new 

business” was a pre-planned, politically-motivated attack towards my actions, with 
regard to making public the budget document. 

 
∞ I addressed the board and public at the April 15 board meeting.  Because Calaway 

and Brown-VanArsdale have refused to reply to my request to have a formal “agenda 
item,” I chose to speak during the public comment portion.  My comments included 
summarized portions of the recent KOMA-related events, and I called for the 
resignation from leadership positions of Brown-VanArsdale and Mitchelson.  
However, within that night’s meeting summary Email, no mention was made of my 
comments.  Marketing Director Julie Haas, who is in charge of this meeting 
summary, said the following after being asked why my comments were not included:   

 
“The summary does not give opinion and does not comment, it simply 
reports things happening,” Haas said. “If you look at the budget report, 
there is a lot more discussion than what is put in the summary.” 

 
However, I don’t find that to be an accurate explanation from Haas.  To compare, 
here is a portion of the March 26 meeting summary (appendix item 40): 
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Faculty Association 
 
Mike Martin, president of the Faculty Association, reviewed aspects of the 
current negotiation process and announced the association’s endorsement 
of four candidates for the board election: Bob Drummond, Peter Jouras, 
Melody Rayl and Stephanie Sharp. 
 
Student Senate 
 
Andre Jones, Senate president, gave the board an overview of upcoming 
events, such as Daffodil Day on March 27 and a rally to show appreciation 
for the college’s championship teams on April 1. 
 
Foundation 
 
Trustee Don Weiss reviewed upcoming Foundation events, including the 
Dollars for Scholars auction on April 24. 
 

Also for comparison purposes, here is a portion of the February 19 meeting summary: 
 

Lobbyist’s report 
 
Dick Carter, the college’s lobbyist in Topeka, spoke to the board about the 
new Kansas legislative session, now into it fourth day. This is the “year of 
the budget,” he said, noting that the state budget is down $185 million. 
Legislators will be addressing the shortfalls in both the FY09 and FY10 
state budgets during the session. 
 
ODEI report 
 
Dr. Carmaletta Williams, executive director, ODEI, gave the board an 
overview of the first year’s work of the Office of Diversity, Equity and 
Inclusion, highlighting activities like the autism conference in October and 
Multicultural Night and the work of the Diversity Fellows. 

 
∞ Other inconsistent comments from Calaway. 

∞ On Friday, March 6, Calaway was recorded (appendix item 18) 
as stating: 

o “We just have a difference of opinion,” Calaway said. 
“The unfortunate thing with all that is going on around 
here is this is the issue that has gotten into the debate… 
The good news is the majority of things (on the list) are 
things we don’t have to think about right now.” 

∞ But in an interview that took place on Monday, March 9, 
Calaway said this (appendix item 21): 
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o “Ben is in campaign mode. Ben is a politician running 
for office,” Calaway said. “He is looking for something 
that could give him press coverage, and he is getting 
exactly what he wanted… This is political. This isn’t 
about anything else, this is political.” 

∞ I’ll make two comments: 
o 1.  Why the difference of opinion in such a short 

amount of time? 
o 2.  The facts clearly demonstrate that it has been the 

actions/comments of Calaway – not mine – that caused 
this story to become more “newsworthy.” 

 
∞ I will again quote the following misleading statements: 
 

Lynn Mitchelson:  “I resent being challenged as one of the presumed 
leaders that we have in any way been irresponsible with regard to the 
Kansas Open Meetings Act or the taxpayer and the mill levy they’re 
paying.” (March 26, 2009; appendix item 43) 
 
Terry Calaway:  “We have a very experienced board who truly do know 
the rules related to [the] Kansas Open Meetings Act.” (appendix item 43) 
 
Calaway:  "We have an exceptionally experienced board, most particularly 
our chair and vice chair. They truly understand the (KOMA) criteria.” 
(March 18 Gardner News article; appendix item 26) 
 
“Calaway said the board has always followed open meetings rules.” 
(Gardner News; appendix item 26) 

 
 
 
Conclusion: 
 

To summarize why I am asking for this review from the office of the Johnson 

County District Attorney, I will quote from an article I wrote on March 27 (appendix item 

27): 

What is most concerning is the prominent mentality guiding JCCC's 
leadership:  don't ask questions.  Even easy questions.  And when 
somebody raises a possible mistake, don't admit anything, but rather go on 
the attack - at the "accuser," at the press, even at employees.  It was made 
clear in recent years that almost never did Brown-VanArsdale and 
Mitchelson question the former administration, or the costly process by 
which the former president was investigated. 
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Now, they choose not to ask questions with regard to open meetings laws. 

 
The most recent KOMA-related "issue" should have been a non-issue.  To 
review -- Budget information, in my opinion and in the opinion of the 
attorney for the Kansas Press Association, should not have been shared 
during a closed meeting, even when the budget information just barely 
related to an employee evaluation.  I decided to share the information at 
the request of a reporter, and JCCC leadership -- rather than "agreeing to 
disagree" or deciding "let's just move on" -- began behaving as if it were a 
private company in full "protect number one" mode.  JCCC is not a private 
company, and we are obligated to show respect to the taxpayers.     
 

 

Today, as I write this, I am absolutely convinced that the reputations of a few are 

more important to the leaders of JCCC than demonstrating respect to the taxpayers.  I am 

convinced that JCCC leaders need to take part in at least one comprehensive training 

session with regard to KOMA. 

I have no doubt that a violation took place in December 2008.  With regard to the 

board meeting on February 19, 2009:  it is my opinion – and that of Mike Merriam, the 

attorney for the Kansas Press Association – that the entire 64-item budget document 

should have been distributed during an open session and not a closed session, and that 

another violation of KOMA therefore occurred during this meeting. 



 25 

Sources/Appendix 
 
 
Item #1 
 
Saturday, November 29, 2008; Kansas City Star 
 
Online Source:  http://www.benjaminhodge.com/newsart96.html 
 

Readers write about possible Johnson County tax increase, Kiki Beggs 
 
Possible tax hike 
 
Another tax increase alert is issued for Johnson County -- where local 
governments refuse to distinguish between "wants" and "needs," where it seems 
that everybody but the taxpayer has a taxpayer-funded lobbyist, and where the 
total tax burden is already at an all-time high. 
 
The latest government body to talk about increasing taxes is Johnson County 
Community College. The administration recently offered "the possibility" of 
phasing in large property tax increases over the next five years, and it is clear that 
a majority of the elected board members are willing to consider this option. 
 
I will say that, relative to state colleges and other local governments, JCCC is 
well-run. It's been years since we've increased property taxes, and we've actually 
lowered taxes during the four years I've been a board member. But we're not 
perfect, and I could quickly point out to you hundreds of thousands of dollars of 
non-essential expenditures -- money that could be redirected to other programs or 
returned directly to taxpayers. 
 
I'm confident that JCCC can prioritize and not increase taxes. If you agree, please 
call the administration and elected trustees to let them know. 
 
Benjamin Hodge 
JCCC Trustee 
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Item #2 
 
Wednesday, December 10, 2008; Kansas City Star 
  
Source:  Kansas City Star staff 
 

JCCC Trustees respond to Hodge  
 
As members of the Johnson County Community College board of trustees, we are 
writing in response to a letter from Trustee Ben Hodge regarding the college's 
budget. It's true that the college administration is preparing the 2009-2010 budget 
for JCCC, following guidelines we adopted on Nov. 20. And it's true that the 
administration has prepared a number of scenarios for the board to consider; some 
involve an increase in the mill levy, while others do not. Those scenarios are what 
Trustee Hodge refers to when he talks about "the possibility" of "large" property 
tax increases over the next five years.  
 
Whether or not the trustees decide to raise the mill levy for 2009-2010 has not yet 
been determined. We believe it is responsible on our part to consider all factors 
and implications of increasing or holding steady on the mill levy, and that is what 
the scenarios allow us to do. If you watch the video of the meeting 
(www.video.jccc.edu), you'll see the question of raising the mill levy was not 
discussed at all, so we wonder how Trustee Hodge was able to discern that "a 
majority of the elected board members are willing to consider this option."  
 
It's important to note that the trustees have lowered the mill levy over the past few 
years. The levy was 9.428 mills in 2002-2003; today is 8.749.  
 
As trustees, we must give thorough consideration to the needs of students and the 
needs of local taxpayers. We must not give false impressions of what we are 
doing. We have important decisions to make this year, and we'll need to behave 
responsibly.  
 
Shirley Brown-VanArsdale Gardner  
Lynn Mitchelson Mission Woods  
Jon Stewart Overland Park  
Don Weiss Olathe 
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Item #3 
 
Online source:  http://www.benjaminhodge.com/newsart106.html 
   

A letter to editor that The Star refused to print 
 
A couple of months ago, I wrote a letter to the editor that The Kansas City Star 
published. The point of my letter was this: the majority of the board members (4) 
at JCCC are willing to consider a tax increase. 
 
In the letter, I went out of my way to point out that, compared to most local 
government bodies within JCCC (especially compared to K-12 government 
schools that receive a quarter million dollars annually per classroom -- half of all 
state tax money from Topeka -- and then refuse to allow taxpayers to accurately 
know where the money is going), JCCC is more responsible than most other 
cities/schools with taxpayer money. 
 
Shortly after that, four board members wrote a letter in reply, and they clearly 
stated the following: Hodge is wrong about saying that we are considering a tax 
increase, but we have not ruled out a tax increase. 
 
The letter made no sense whatsoever, but it was their right and choice to write it. 
 
After the other board members replied to my letter, an economically conservative 
voter in Overland Park mailed me a letter that he had also sent to The Kansas City 
Star. The letter called for responsible government spending and was supportive of 
me; not surprisingly, The Star never ran the letter. 
 
Here is the content of the letter by Joe Kain of Overland Park. Thanks, Joe, for 
your support: 
 

      So four JCCC board members (letter 12/10/2008) object to a fellow 
member not toeing the party line. JCCC's board has a cumulative history 
of consistently increasing spending at rates far exceeding inflation. Rising 
property values have fueled this prolific spending, while past boards have 
hidden behind the fig leaf of misleading talk about the mill levy. 
      I have no doubt that the four board members will not hesitate to raise 
the mill levy if the appraised property values do not increase at a rate to 
support JCCC's reckless spending. Just because Ben Hodge has the 
courage to speak out against this spending cartel of his overly sensitive 
peers does not justify a condescending lecture about "responsibility." The 
board needs to recognize that some taxpayers have a differing view of 
what fiscal "responsibility" means. 
 
      Joe Kain 
      Overland Park, Kansas 
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Item #4 
 
December 11, 2008; Email from me to attorney Mark Ferguson: 

________________________________________ 
From: Benjamin Hodge [mailto:emailbenb@gmail.com]  
Sent: Thursday, December 11, 2008 7:49 PM 
To: Ferguson, Mark 
Subject: legal question 
 
Mark, 
 
I recall that, in the past, you have discouraged the board from writing letters to the 
editor that are signed by multiple people because of KOMA concerns.   
 
Regardless, I am wondering if a letter to the editor of a paper that is signed by 4 
board members (regardless of the process used to develop that letter) constitutes a 
violation of KOMA.  I suspect it does. 
 
Thank you. 
 
Sincerely, 
  
Ben Hodge 
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Item #5 
 
December 15, 2008; Email from Ferguson to me: 
 

________________________________________ 
From: Ferguson, Mark [mailto:MFerguson@LathropGage.com]  
Sent: Monday, December 15, 2008 12:30 PM 
To: Benjamin Hodge 
Cc: Terry Calaway 
Subject: RE: legal question 
 
Dear Trustee Hodge, 
  
In response to your question, I am reminded that a refresher on KOMA (meetings) 
and KORA (records) might be a good idea, particularly given that you now have a 
new trustee on board.  If this remains a burning issue after the holiday break, 
please let Dr. Calaway know and we can add it to the agenda for the January 
meeting to discuss in greater detail during an executive session. 
  
Happy Holidays and see you next year, 
  
Mark. 
Mark A. Ferguson 
Lathrop & Gage LC 
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Item #6 
 
December 15, 2008; Email from me to Ferguson: 
 

________________________________________ 
From: Benjamin Hodge [mailto:emailbenb@gmail.com]  
Sent: Monday, December 15, 2008 12:40 PM 
To: Ferguson, Mark 
Cc: Terry Calaway 
Subject: RE: legal question 
 
Mark, 
 
While I appreciate your reply, and while I will gladly welcome and participate in 
a general refresher on those two laws, I must ask why you’re not willing to 
answer my question; I will assume that you know the answer without having to do 
any research. 
 
Also, I will assume that a future board discussion merely about state laws would 
need to be done in open session. 
 
Sincerely, 
  
Ben Hodge 
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Item #7 
 
December 15, 2008; Email from Ferguson to me: 
 

________________________________________ 
From: Ferguson, Mark [mailto:MFerguson@LathropGage.com]  
Sent: Monday, December 15, 2008 12:45 PM 
To: Benjamin Hodge 
Cc: Terry Calaway 
Subject: RE: legal question 
 
No, a future board meeting to discuss the law and any legal advice or 
interpretation of the law would be in the context of an executive session for the 
purpose of encouraging frank discussion on the topic and protecting the 
discussion from disclosure by the attorney-client privilege.  Until then, the KS 
Attorney General website has a great resource page for KORA and KOMA:  
www.ksag.org 
  
Mark. 
Mark A. Ferguson 
Lathrop & Gage LC  
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Item #8 
 
December 15, 2008; Email from me to Ferguson: 

________________________________________ 
From: Benjamin Hodge [mailto:emailbenb@gmail.com]  
Sent: Monday, December 15, 2008 12:55 PM 
To: Ferguson, Mark 
Cc: Terry Calaway 
Subject: RE: legal question 
 
Again – given that you’ve taken the time to Email twice, I fail to understand why 
you’re not willing to give me your opinion on the application of a law that you 
should already understand in detail. 
 
And on the other topic:  You haven’t convinced me why the public should not be 
offended about meeting in private to have a general discussion on open meetings.  
The first amendment, not KOMA, exists to encourage frank discussion. 
 
Sincerely, 
  
Ben Hodge  
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Item #9 
 
December 17, 2008; Email from me to Calaway and Ferguson: 

________________________________________ 
From: Benjamin Hodge [mailto:emailbenb@gmail.com]  
Sent: Wednesday, December 17, 2008 6:07 PM 
To: Ferguson, Mark; Terry Calaway 
Subject: RE: legal question 
 
Terry and Mark, 
 
Last week, I asked what is likely a simple legal question regarding application of 
KOMA, and then I asked another even simpler question Monday regarding why 
Mark was unwilling to answer my first question.  It’s Wednesday evening, and 
I’ve not received an Email on the topic since Monday. 
 
With probably less than one hour’s worth of work, I can find this answer out 
myself, but that would only serve as a reminder to this non-lawyer that I 
occasionally question why we have pricey legal counsel. 
 
I don’t like being stonewalled, and I’ll assume that is what is occurring until I 
hear otherwise.   
 
Sincerely, 
 
Ben Hodge 
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Item #10 
 
December 18, 2008; Email from Calaway to me: 

________________________________________ 
From: Terry Calaway [mailto:tcalaway@jccc.edu]  
Sent: Thursday, December 18, 2008 6:59 AM 
To: Benjamin Hodge; Ferguson, Mark 
Subject: RE: legal question 
 
Ben, 
As I mentioned to you the other day after Learning Quality I do have an answer to 
your question to me regarding staff and I believe I can answer your KOMA 
question as well after speaking with Mark. I would be more than pleased to 
discuss. 
TC   
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Item #11 
 
December 22, 2008; Email from me to Calaway and Ferguson: 

________________________________________ 
From: Benjamin Hodge [mailto:emailbenb@gmail.com]  
Sent: Monday, December 22, 2008 2:38 PM 
To: Terry Calaway; Ferguson, Mark 
Subject: RE: legal question 
 
This is my final Email on the subject.   
 
I find it entirely rude and unacceptable for Mark to not have replied in any other 
way.  We could have hired a JCCC paralegal student for $15/hour and have 
received more professional services.   
 
And plan on me publicly mocking at a board meeting any future notion of having 
a secret meeting on open-meeting laws and the fact that we’re paying $100/hr for 
such an idea. 
 
Sincerely, 
  
Ben Hodge 
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Item #12 
 
December 22, 2008; Email from Ferguson to me: 

________________________________________ 
From: Ferguson, Mark [mailto:MFerguson@LathropGage.com]  
Sent: Monday, December 22, 2008 2:50 PM 
To: Benjamin Hodge; Terry Calaway 
Subject: RE: legal question 
 
Ben, 
  
I responded to your inquiry in two separate messages on 12/15/08.  Just because 
you did not like the response provided does not negate the fact that a response 
was given.  Other than your self imposed urgency, I am not aware of any time 
sensitivity or deadline involved with your inquiry.  I do not respond well to 
"public mocking," which is precisely why I made it clear that I was not going to 
provide any legal advice or response in an email, but instead, would choose to do 
so in a controlled setting and format that would allow me to respond in the 
presence of the entire board.  
  
Merry Christmas and Happy New Year to you and your family.   
  
Regards, 
  
Mark. 
Mark A. Ferguson 
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Item #13 
 
December 22, 2008; Email from me to Ferguson: 

________________________________________ 
From: Benjamin Hodge [mailto:emailbenb@gmail.com]  
Sent: Monday, December 22, 2008 3:53 PM 
To: Ferguson, Mark; Terry Calaway 
Subject: RE: legal question 
 
Another meaningless Email.  
 
1. It is clear that you have two tiers of service to board members, and I was 
prepared to more or less ignore that.  But now you owe me an apology for your 
decision to insult me with your “self-imposed urgency” comment.   
2. You never once “made it clear” that you were not going to provide 
meaningful legal advice through Email.  You’ve done it in the past, and you’ll do 
it in the future when it suits you.  Regardless, that’s not an option for you.  What 
is the point of you having an Email address? 
a. That’s what phones are for; of course, you, playing the role of a politician, 
have chosen to communicate by phone with Terry and other board members. 
3. Deadlines:  Hilarious – so what’s the policy that you assume (and do you 
use the American or Chinese calendar)?  Even if you believed what you just said, 
you didn’t abide by your own rules, because you replied to me in a decent time 
frame (it’s just the content was content-less).  I’ve waited two weeks, and you’ve 
spent more time brushing your teeth each morning than replying to me, all the 
while talking with the president and other board members.   
4. Please do one of the following:   
a. Never again communicate in such a political and unprofessional manner 
through Email. 
b. Never again communicate college business with me through Email. 
 
You don’t get paid for being a politician, Mark. 
 
Sincerely, 
  
Ben Hodge 
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Item #14 
 
December 23, 2009; Email from attorney Mark Ferguson to six JCCC board members 
and president Terry Calaway 
 

________________________________________ 
From: Ferguson, Mark [MFerguson@LathropGage.com] 
Sent: Tuesday, December 23, 2008 11:21 AM 
To: Shirley Brown-VanArsdale; Ben Hodge; Don Weiss; Jon Stewart; Lynn 
Mitchelson; Melody Rayl 
Cc: Terry Calaway 
Subject: JCCC/ KOMA Issue -- Attorney Client Privileged and Confidential 
 
I am providing a written legal opinion to the JCCC Board of Trustees by email in 
response to the  request of Trustee Ben Hodge.  The request is that I provide a 
response to the question of whether or not the action of four (4) members of the 
JCCC Board violated the Kansas Open Meetings Act ("KOMA") when they co-
authored a letter to the editor that was published in the community section of The 
KC Star on December 10, 2008. 
 
Please be advised that this email constitutes a privileged and confidential email 
communication between attorney and client and should not be forwarded or 
shared with others. 
 
It is my opinion that while the letter to the editor was a technical violation of 
KOMA, there was no consequence or effect of the letter as far as KOMA is 
concerned.  While the written position of the four (4) Board members met the 3 
elements of KOMA, the results were fully shared with the public, so there is no 
consequence or effect and the action does NOT violate the spirit or intent of 
KOMA. 
 
In the case of State, Dept. of Social and Rehabilitative Services v. Public 
Employee Relations Bd. of Kansas Dept. of Human Resources, 249 Kan. 163, 815 
P.2d 66 (1991), the court stated that "[t]he Kansas Open Meetings Act, K.S.A. 75-
4317 et seq., and KORA were passed by the legislature to insure public 
confidence in government by increasing the access of the public to government 
and its decision-making processes. This increases the accountability of 
governmental bodies and deters official misconduct."  In this situation, it seems 
persuasive that public confidence would not be shattered by the Board's action 
because a portion of the members of the Board wrote a letter to the editor, with 
the specific intent that it become public.  In addition, no official action or vote 
took place in writing the public letter and no critical public policy decisions were 
made.  See also Telegram Pub. Co., Inc. v. Kansas Dept. of Transp., 275 Kan. 
779, 69 P.3d 578 (2003). 
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        In its discussion of the application of KOMA, the court in Stevens v. Board 
of County Com'rs of Reno County, 10 Kan.App.2d 523, 710 P.2d 698 (Kan. App. 
1985), stated that Kansas courts "will look to the spirit of the law, and will 
overlook mere technical violations where the public body has made a good faith 
effort to comply and is in substantial compliance with the KOMA, and where no 
one is prejudiced or the public right to know has not been effectively denied."  It 
further reasoned that "[o]ther states use a similar approach in interpreting their 
open meetings act. See Copple v. City of Lincoln, 202 Neb. 152, 274 N.W.2d 520 
(1979). Even our own open meetings act recognizes that substantial compliance 
may be sufficient to sustain a public body's action. See K.S.A. 75-4320(a). 
 
In conclusion, it is my opinion that the action of 4 members of the JCCC Board of 
Trustees did not violate the spirit of KOMA when four (4) Trustees co-authored a 
public letter to the editor because the public right to know was not effectively 
denied.  Although this would constitute a technical violation, the action would not 
likely be sanctioned by a court, because the Board made a good faith effort to 
comply with KOMA by making its action public, by virtue of publishing the 
letter. 
 
I will be happy to discuss this matter further with the entire Board, in executive 
session, following the next Board meeting if any Trustee should request that this 
topic be revisited. 
 
Thank you and Happy Holidays. 
 
Mark. 
 
Mark A. Ferguson 
Lathrop & Gage LC 
10851 Mastin; Bldg. 82 
Suite 1000 
Overland Park, KS 66210-1669 
(913) 451-5125 (direct) 
(913) 451-0875 (fax) 
www.lathropgage.com<file://www.lathropgage.com> 
mferguson@lathropgage.com 

 
 
 



 40 

Item #15 
 
February 27, 2009, Kansas City Star’s Prime Buzz blog (appeared only online, not in 
print) 
 
Online source:  http://primebuzz.kcstar.com/?q=node/17420 
 

JCCC ponders more than 50 budget items to cut 
 
Johnson County Community College officials are looking at the loss of about $3 
million in property taxes next year along with an additional reduction in state 
funding. 
 
Terry Calaway: JCCC presidentTerry Calaway: JCCC presidentAn increase in 
tuition is a sure bet. 
 
The college is also looking at more than 50 possible budget reductions. 
 
Final decisions won’t come for several weeks and some things currently on the 
temporary list might not make their way to a final list. 
 
The college’s board of trustees and administration are trying to find about $4 
million in budget cuts. Under consideration: 
 
   1. A reduction or elimination of summer sports clinics. 
   2. A reduction in the purchase of campus art. 
   3. An elimination of free printing in the library or open labs. 
   4. The elimination of several full-time positions, including some that are 
currently vacant. 
   5. No faculty members would teach less than 12 credit hours. 
   6. An increase in fees for child care. 
   7. The elimination of health benefits for retirees under 65. 
   8. Freeze salaries and eliminate raises. 
   9. Vacation days that are carried forward would be reduced. 
  10. Reduce sabbaticals from 18 to 10. 
  11. No longer purchase textbooks for high school students taking College Now 
courses. 
  12. Raise the maximum number of students in on-line classes to 25. 
  13. Evaluate services that could be outsourced, such as the bookstore and food 
services. 
  14. Hours at the Nerman Museum would be reduced. 
  
Submitted by Jim Sullinger on February 27, 2009 - 5:38pm. 
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Item #16 
 
March 3, 2009; KC Star’s Prime Buzz blog (appeared only online, not in print) 
  
Online source:  http://primebuzz.kcstar.com/?q=node/17460 
 

JCCC president responds to Prime Buzz blog 
 
Terry Calaway, president of the Johnson County Community College, isn't happy 
that some of the budget cuts being considered by him showed up Friday on Prime 
Buzz. 
 
He sent an e-mail campuswide indicating his displeasure. Here's what he had to 
say: 
 

"As a result of numerous employee queries, I take the opportunity to share 
some information on a recent news article. 
 
On Friday evening, an article about the college’s budget appeared in The 
Kansas City Star’s PrimeBuzz blog. It talked about the budget challenges 
that the college faces in light of the reduction in state funding and the 
decline in county assessed valuation, the numbers found in the article were 
grossly overstated. 
 
The reporter subsequently listed a number of items that are purportedly 
under consideration to be cut or reduced. 
 
This “list” is misinformed and without context and is ignorant of the 
process the college is following to consider budget reductions. 
 
What is true is that the college administration was asked to consider ways 
the budget could be reduced, since JCCC will face funding challenges in 
2009-2010. But since we don’t yet know the total funding reduction, we 
don’t yet know what adjustments will be necessary. 
 
The blog article purports that the college has already defined a course of 
action, which is irresponsible. Such an action does not serve the college or 
the community; causes unnecessary anguish for students, faculty and staff; 
and is to be deplored. 
 
The irresponsible nature of this reporting is exacerbated by the fact that 
the process under consideration had taken place as part of a board of 
trustees executive session, during which time a brainstormed list of 
potential cost-saving measures was discussed. 
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The list was developed as brainstormed options which had not yet been 
sifted or prioritized. After the board meeting this list then was shared with 
the reporter by Trustee Hodge. The reporter never called me with 
questions regarding possible budget reductions or to ask for comment. 
 
Unfortunately, the article on the blog leaves the reader with the 
assumption that he had done so. 
 
The college leadership team with your help will continue to look at ways 
to address our budget challenges. Final decisions will be communicated 
when we know what our final funding is; however, it is unwise to 
speculate prematurely on what our decisions might be and certainly when 
the conversations and forums we have used during my tenure to reach 
such decisions are absent." 
 
 Terry Calaway 

 
Submitted by Jim Sullinger on March 3, 2009 - 6:17pm. 
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Item #17 
 
Fax to JCCC, from Steve Shirk, Kansas City Star managing editor 
  

March 5, 2009 
To: JCCC President Terry Calaway, 
College Board of Trustees: 
From:  The Kansas City Star 
 
Dear President and Trustees: 
 
We at The Star were disappointed to learn that budgetary issues were addressed in 
an executive session of the college's Board of Trustees on Thursday, Febrary 19, 
2009.  Clearly, there must have been a misunderstanding of what is permissible 
under the Kansas Open Meetings Act. 
 
The Kansas attorney general has stated in an interpretation of KOMA that 
exemptions are to be interpreted narrowly.  Under the exemption for the 
discussion of non-elected personnel, we would remind you of the attorney 
general's opinion of the following section of the Act: 
 
Personnel matters of non-elected personel 

1. To discuss an individual, not groups. (AG Opins. No. 81-39; 88-25; 80-102. 
But sec 13 Kan.App.2d 117 (1988)).  The purpose of this exception is to 
protect the privacy interests of individuals.  Discussions of consolidation of 
departments or overall salary structure is not a propert topic. 

2. "Personnel" means employees of the public agency. 
 
No name of an individual was among the 50 or so possible budget reductions 
presented to the Board of Trustees in that closed session.  The items on the list 
affected groups and many of these items are paid for by taxpayer dollars.  We are 
certain that it was not JCCC's intention to keep the public from hearing the debate 
over how the college spends public money. 
 
Also, the stated purpose of the executive session, which was clearly announced 
during the public portion of the meeting, was to evaluate the college president.  
No mention was made of a list of possible budget reductions. 
 
We would hope that in the future you will adhere to the law regarding open 
meetings of public bodies in Kansas.  Such open discussions are of vital 
importance to the public interest. 
 
Thank you for your attention to this matter, 
 
    Steve Shirk 
    Managing Editor 
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Item #18 
 
March 6, 2009, Johnson County Sun 
  
Online source:  
http://sunpublications.com/index.php?option=com_content&view=article&id=1507:blog-
brouhaha-budget-discussed-at-jccc-town-hall-meeting&catid=1:news&Itemid=26 
 

Blog brouhaha, budget discussed at JCCC town hall meeting      
 
Written by Kristin Babcock    
 
Friday, 06 March 2009 17:54 
 
More than 150 people attended a town hall meeting Friday following a week of 
blogosphere-based uproar at Johnson County Community College, College 
Boulevard and Quivira Road. 
JCCC President Terry Calaway spent much of the meeting discussing the college 
budget, saying reduction decisions are mostly in order for this year. The college is 
still sorting out its strategy for next year, he said. The college faces about a $5.6 
million to $5.8 million reduction in funding next year, he said. It is also faces a 
more than $300,000 increase in benefit expenses. 
 
“I think we have to be surgical and continue to maintain the quality of learning at 
this institution,” he said. “…From a fiscal perspective we’re in about as good of a 
position as any institution.” 
 
Some options the college is considering are $4 tuition increases for students, 
freezing part-time positions and continuing the current hiring freeze of non-
instructional positions. 
 
“I can say that we are not at all having any conversation today about layoffs,” 
Calaway said. 
 
Reductions in retiree benefits are also not being discussed, he said.  Final budget 
approval will take place in August, he said.  By the time the regularly scheduled 
meeting gathered at the college Friday, the location had been moved to 
accommodate a larger crowd than originally planned. 
 
Last week, a posting on The Kansas City Star Prime Buzz blog included a list of 
budget items supposedly under consideration by the college for next year 
provided by Board of Trustees member Benjamin Hodge. The blog named 14 
items under consideration that included options such as salary freezes. 
 
After receiving “numerous employee inquiries,” Calaway sent out a campus-wide 
message in response. 
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“This ‘list’ is misinformed and without context and is ignorant of the process the 
college is following to consider budget reductions,” Calaway stated. “What is true 
is that the college administration was asked to consider ways the budget could be 
reduced, since JCCC will face funding challenges in 2009-2010. But since we 
don’t yet know the total funding reduction, we don’t yet know what adjustments 
will be necessary.” 
 
Calaway said the list provided by Hodge was formed in a brainstorming session, 
held during an executive session of a board meeting. At one point the college had 
looked at the possibility of having to cut 10 percent to 18 percent of its budget 
based on information heard from the state, he said at the meeting. 
 
Hodge responded later in the week with a release questioning how the board uses 
the Kansas Open Meetings Act and reasoning behind discussing the list of 
considered items within executive session. 
 
Calaway said the information contained personnel matters, which deserved 
executive session. 
 
“We just have a difference of opinion,” Calaway said. “The unfortunate thing 
with all that is going on around here is this is the issue that has gotten into the 
debate… The good news is the majority of things (on the list) are things we don’t 
have to think about right now.” 
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Item #19 
 
March 8, 2009; Kansas City Star 
 
Source:  America's Newspapers, NewsBank Article Listing 
 

Johnson County Community College to consider tuition increase, budget 
reduction 
 
Kansas City Star, The (MO) - Sunday, March 8, 2009 
  
Author: JIM SULLINGER, The Kansas City Star 
 
The Johnson County Community College board will be asked next month to raise 
tuition an additional $4 per credit hour and reduce next year's budget by more 
than $5.5 million. 
 
"That's a big chunk of our general fund budget," Terry Calaway, the college's 
president, told a town hall meeting of students and college staff on Friday. 
 
He did provide some good news for the staff and taxpayers: No layoffs and no 
property tax increase will be recommended. 
 
Calaway also said deep cuts of as much as 20 percent anticipated last month won't 
have to be made because of recent information on property taxes and state budget 
cuts. 
 
The town hall meeting took place after information about possible budget cuts 
leaked from a closed meeting of the college's board of trustees. That, in turn, 
raised questions about the college's compliance with the Kansas Open Meetings 
Act. 
 
Shortly before Calaway's job performance evaluation, trustee Benjamin Hodge 
asked Calaway how he would address the declining revenue picture without 
raising taxes. 
 
That Feb. 19 evaluation was closed to the public, as the open meetings law allows 
for the evaluation of non-elected personnel. 
 
At that meeting, Calaway responded to Hodge's question with a list of more than 
50 specific reduction ideas and revenue enhancements that might be considered 
by the board. 
 
In an interview Friday, Calaway said he was only responding to Hodge's budget 
question as part of his performance evaluation. 
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Mike Merriam, an attorney for the Kansas Press Association and an expert on the 
open meetings act, said Friday that bringing up the budget material under the 
personnel exception was inappropriate in his opinion. 
 
"These budget issues should not have been discussed as part of the evaluation," he 
said, adding that the topics should have been handled separately. 
 
The Kansas attorney general has said that meetings can be closed to discuss 
personnel only when the discussion applies to individuals, rather than groups that 
might be affected by a policy. 
 
One week after the meeting, Hodge released the list at the request of a reporter for 
The Kansas City Star. Its existence and some of its contents were reported in the 
Prime Buzz section of the newspaper's Web site. 
 
Calaway then sent an e-mail to the college staff criticizing the release of the list. 
 
Hodge said the list focused on pending budget issues and should be shared with 
the public. 
 
Many potential cutbacks on the list won't be necessary, Calaway said Friday, 
because budget reductions won't be as deep as officials had feared. 
 
For example, he said a reduction in benefits for retirees is not being considered. 
 
Calaway said the April recommendation would increase the tuition rate to $69 per 
credit hour from $65 for Johnson County residents. Increases vary for other 
students. Tuition rose by $2 per credit hour last year. 
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Item #20 
 
March 9, 2009; Redcounty.com 
 
Online source:  http://www.redcounty.com/johnson/2009/03/my-statement-on-kansas-
open-me 
 

My statement on Kansas Open Meetings Act and JCCC 
 
By Benjamin Hodge | 03/09/09 | 02:00 PM | 0 Comments 
 
Below is my statement released earlier this week, and which was published on the 
Prime Buzz Web site: 
 

Ben Hodge 
Johnson County Community College Trustee, 2005- 
hodge@jccc.edu 
Wednesday, March 4, 2008 
 
"Where the First Amendment is implicated, the tie goes to the speaker, not 
the censor." 
-- US Supreme Court Chief Justice John Roberts, writing for the 5-4 
majority in the June 2007 decision FEC v. Wisconsin Right to Life (PDF), 
which declared unconstitutional a portion of the federal law known as 
"McCain-Feingold" 
 
There is a law called the Kansas Open Meetings Act (KOMA).  One 
premise for KOMA is that it is more important to protect citizens from 
government than it is to protect government from its citizens.  If one side 
should be on the defensive, it should be government:  government should 
fear its citizens, not the other way around.  Another premise for KOMA is 
that humans are flawed and easily corruptible; we are at our best when 
held accountable. 
 
The basic function of KOMA:  it is almost always illegal for elected 
officials to gather in a private meeting to discuss government business.  A 
closed meeting is allowed only in a few situations. 
 
Here is information about KOMA provided by the Kansas Press 
Association (PDF), and here is information from the Kansas Attorney 
General (PDF). 
 
What Chief Justice Roberts stated in FEC v. WRTL is that where there is 
uncertainty with regard to a citizen maintaining free speech rights, we will 
err on the side of free speech.  In the same frame of mind, I believe that 
where there exists doubt about whether Johnson County Community 
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College should be allowed to discuss a certain topic in a closed session - if 
one could "argue either way"- that the board members must err on the side 
of openness.  The tie goes to the public, and the decision for an open 
meeting. 
 
To change topics:  There is a recession.  As JCCC employees should 
know, property values have decreased in Johnson County.  This will 
clearly impact our budget.  Revenue to the college only arrives from a few 
places.  Primarily, three sources:  tuition, local taxes, and state taxes.  
JCCC also does have a healthy cash reserve, and I hope that the 
administration and the majority of board members are willing to have a 
full discussion about whether to access those dollars; because there has 
been very little discussion so far about that, I will not right now assume 
that accessing our reserves is likely. 
 
The state obviously doesn't have any money, in large part due to the 2005 
Montoy decision whereby the Kansas Supreme Court illegally increased 
K-12 government school spending by tremendous amounts. 
 
My expectation is that the JCCC board will approve reasonable tuition 
increases at rates similar to inflation rates of recent years.  Inflation is a 
fact of life, and fees must go up.  But tuition increases alone will not 
balance the college budget. 
 
Two options are left:  property tax increases and budget cuts. 
 
Taxes:  I have clearly stated that I am opposed to any new taxes.  In 
November 2008, I wrote a letter to The Kansas City Star and objected that 
the majority of the board is willing to consider the possibility of a tax 
increase.  In December 2008, some of my colleagues replied in a letter to 
The Star, stating that it was incorrect for me to write that they are willing 
to consider raising taxes; rather, they are still considering all options, 
including tax increases.  
 
    Today, as I write this, I am confident that the board will not increase 
taxes.  It could happen, but I doubt it.  A necessary path for the 
administration and board is cutting the budget - everybody knows this. 
 
    At the most recent board meeting, during a closed session, a five- or 
six-page paper was handed out to board members.  The document 
summarizes about 50 uses of money that, if decreased or removed, would 
help balance our next budget.  There's really not much to say about the 
document.  It simply lists and describes all kinds of ways to potentially 
decrease the budget.  It makes clear what, I would think, is obvious:  
almost any area of the college is under consideration for a budget cut. 
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    About a week later, I talked on the phone with Star reporter Jim 
Sullinger.  Sullinger contacted me and asked if I could provide 
information with regard to how JCCC - like all area government bodies, 
particularly in Johnson County - will deal with tightened budgets.  I said:  
yes; although, some information I have was handed out during a closed 
session.  He challenged me:  now, why was it given out during executive 
session?  I thought about it:  you know what, Jim, you're right; this 
document could have just as easily been handed out during an open 
session.  
 
I agreed with Sullinger that there is nothing legally sensitive about this 
document.  There is not one employee name mentioned.  Is the 
information politically sensitive to a variety of people?  Sure, but that's 
irrelevant.  What matters is whether a reporter had a right to see the 
information.  Can it be debated whether or not a reporter should see the 
information?  Maybe.  And that is where I will unapologetically restate my 
belief that when a government official or a government employee is in 
doubt about whether or not information should be private:  the tie goes to 
transparency. 
 
    Sullinger wrote one article briefly covering the information.  Nothing he 
wrote in that article was inaccurate.  I could be wrong, but I think it only 
appeared online, on the political blog "Prime Buzz."  Not all that many 
people would have read it, and it would have simply been "bumped" down 
on the blog as new articles were posted, had there not been an overreaction 
to the article.  
 
    I am aware that some KNEA faculty members and Dr. Terry Calaway 
have been highly critical of my "leaking" the information.  As is often the 
case with board members (who don't experience the day-to-day 
environment of the college), I really do not know what the average 
employee thinks about all this - or whether the average employee even 
knows or cares.  
 
    I'll summarize my reaction to the criticism: 

 As I've stated, the information was general, non-sensitive.  
The public has a right to view the information. 

 Dr. Calaway's message on Tuesday to the college Email 
infolist:  it did a disservice to the college.  Calaway writes:  

 "The reporter subsequently listed a number of items that are 
purportedly under consideration to be cut or reduced."  
Well, the items are under consideration. 

 "The blog article purports that the college has already 
defined a course of action."  No, it doesn't.  "Under 
consideration" means exactly that. 
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 "The irresponsible nature of this reporting..."  If you're 
going to pick a fight with the biggest paper in the area, 
make it over the right issue.  The Kansas Open Meetings 
Act is not the right issue. 

 "...had taken place as part of a board of trustees executive 
session..."  Don't remind us of that. 

 "The reporter never called me with questions regarding 
possible budget reductions or to ask for comment.  
Unfortunately, the article on the blog leaves the reader with 
the assumption that he had done so."  No, I don't think it 
did leave the reader with that impression.  But even if it 
had, reporters are often going to write things that we don't 
agree with.  Bias exists in the media. 

 That The Star article contained information that was a 
surprise to employees:  I'm surprised that you're surprised.  
Most ideas for cutting the budget are under consideration.  
That's all the article said. 

 Really?... KNEA faculty - you're comfortable knowing that 
the board and administration interpret broadly, rather than 
narrowly, the exceptions permitted under KOMA (PDF)?  I 
hear no concern. 

 Here's what I have not heard, but that I would certainly ask 
if I were an employee:  What's NOT on this list?  Will the 
board really be willing to separate the wants from needs?  
Will the board cut back on my job, my friends' jobs, or my 
department - even though they're unwilling to cut back on 
these other things that are much less important? 

 Bottom line:  I could point out $1-2 million of spending 
that I view as either waste or non-vital, and that I would to 
cut before deciding to affect 99% of departments and 
employees.  But I'm just one voting member of the board. 

 
Lastly, I need to address why this document was given out during the 
executive session.  The argument for secrecy is quite simple, and quite 
weak:  because the document details how budget items will be cut, it 
therefore affects individual employees within those areas, and it's 
therefore a personnel issue.  Using that line of thinking, literally any 
discussion of taxation or budgeting could be interpreted as affecting 
individual employees.  This type of interpretation happens all the time 
around local governments in Johnson County.  I am not going to say right 
now that it violates the KOMA, but I will state that I do not support this 
interpretation, and I'm confident most taxpayers would not support this 
interpretation. 
 
-Ben Hodge 
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Item #21 
 
March 12, 2009; Campus Ledger (JCCC student newspaper) 
 
Source:  http://campusledger.jccc.edu/campus-news/2009/03/12/president-trustee-odds-
over-leak 
 

President, trustee at odds over leak 
 
March 12, 2009 
 
Written by Matt Galloway 
 
The college president and a member of the Board of Trustees are at odds. 
 
Terry Calaway, college president, believes his privacy was invaded. Benjamin 
Hodge, trustee, finds Calaway’s interpretation of the Kansas Open Meetings Act 
(KOMA) offensive. 
 
The controversy centers around a list of more than 50 on the table budget cuts 
distributed at a closed door executive session for Calaway’s evaluation at the Feb. 
19 trustee meeting. A week later, Hodge provided the information to Jim 
Sullinger, reporter, The Kansas City Star. 
 
Sullinger put some of the hot button items on the list, such as outsourcing of the 
bookstore and food services, on his blog, http://primebuzz.kcstar.com, on Feb. 27. 
 
Calaway posted a response to Sullinger’s blog on the college’s e-mail news 
service for employees, InfoList, on March 3. He stated that the list was 
“misinformed and without context and is ignorant of the process the college is 
following to consider budget reductions.” 
 
Sullinger defended his blog post by questioning the college’s compliance with the 
KOMA. 
 
“Many of the things on that list had nothing to do with specific personal or 
specific employee things,” Sullinger said. “Many of these are policy issues that 
may affect a number of people, but they are policy.” 
 
Calaway says he never received a phone call from Sullinger until after the blog 
was posted. He considers his evaluations to be sacred, and that is why he 
responded in such a public manner. 
 
“I said that very clearly to Ben. I feel a person’s evaluation is a very private issue. 
Of course now it is not,” Calaway said. “He has basically taken it into the public 
domain.” 
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Hodge said some faculty members are criticizing him for not objecting to the 
handout during the executive session. He does not apologize for what he calls a 
simple mistake. 
 
“I’m not perfect, I didn’t think of it at the time. I admitted that publically,” Hodge 
said. “Politicians don’t like to admit they made a mistake, but the obvious 
implication is that I now know better.” 
 
For Calaway’s evaluation, board members were asked to rate him and provide 
comments for various categories. The deadline to complete all reviews was Feb. 
4. Hodge provided his on Feb. 18, the day before the meeting, Calaway said. 
 
Hodge commented “Let me see this year’s final budget proposal, and then 
whether there is a tax increase.” Calaway took this as a request for the 
information that Hodge later leaked. 
 
“The question is, why was it leaked?” Calaway said. “It really wasn’t the KOMA. 
That isn’t why he leaked it. If it was the KOMA, he would have gone public right 
out of the box. Ben’s picture would’ve been on Sullinger’s blog, not mine.” 
 
Chris Christensen, program director, Financial Aid, feels Calaway was unfairly 
judged for information that was not even developed. 
 
“What was put out there was just ideas. Nothing [was] made concrete, nothing 
was put into action yet,” Christensen said. “So for Calaway to be judged by the 
things said in the blog was premature.” 
 
Hodge feels the only way to know how employees are feeling about the leak is 
through gossip, which he refuses to be a part of. 
 
“I don’t get to know many employees on a personal level,” Hodge said. “Only if I 
were actively involved in the gossip mill, which I have no interest in being, would 
I know what people are thinking.” 
 
Ten candidates are vying for four open positions on the BOT at the April 7 
elections. Calaway believes that played a role in the leak. 
 
“Ben is in campaign mode. Ben is a politician running for office,” Calaway said. 
“He is looking for something that could give him press coverage, and he is getting 
exactly what he wanted… This is political. This isn’t about anything else, this is 
political.” 
 
While he feels the public had a right to know the information, Hodge rejects the 
label of whistleblower. 
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“Perhaps I am [a whistleblower] unintentionally,” Hodge said. “But I really do not 
believe this information was the least bit controversial. It is no disrespect to 
employees, but if you were surprised by anything that’s in there, I’m surprised.” 
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Item #22 
 
March 12, 2009, Redcounty.com 
 
Online source:  http://www.redcounty.com/johnson/2009/03/open-meetings-laws-and-
jccc-a  
 

Open meetings laws and JCCC: a review of the last two weeks 
 
By Benjamin Hodge | 03/12/09 | 04:00 AM | 0 Comments 
 
To review, after being asked for JCCC budget-related information by Kansas City 
Star reporter Jim Sullinger, I decided to provide the most recent information I 
had.  It had been handed to me in a closed session dedicated mainly to personnel 
issues, but Sullinger and I agreed that the budget information was entirely non-
sensitive (meaning it contained no employee names, etc).  Four to five sheets of 
paper listed about 50 ways to balance the budget at JCCC.  They were ideas -- not 
formal proposals -- merely considerations of possible cuts.  They were not 
prioritized in any order of importance.  At any rate, most people at the college 
already knew that most ideas were "on the table."  Shortly after I provided it to 
Sullinger, he reported a summary of the information on The Star's Prime Buzz 
blog.  
 
There was much overreaction by a few people at JCCC.  On March 3, the college 
president wrote an Email to all 2,000 college employees informing them that the 
budget information was handed out to board members during executive session.  
The president implicitly criticized me for sharing the information; this was unfair 
because I believe that the non-sensitive budget information was more appropriate 
for distribution during an open meeting.  In the Email, the president also 
effectively called the veteran Star reporter unprofessional. 
 
Though knowing I had made the correct decision to share the information with the 
reporter, the level of news interest and activity was undesirable for the simple 
reason that I am on the ballot in a few short weeks.  I knew that eventually 
everybody would learn the full story (a non-story, really), but I didn't know how 
long it would take. 
 
As it turns out, I've learned that adherence to open meetings laws is a very big 
deal to The Star.  And, now that JCCC had publicly justified a broad 
interpretation of The Kansas Open Meetings Act (KOMA) and insulted a reporter 
in the process, The Star decided to get involved.  The Star faxed a letter to JCCC 
on Thursday, March 5, to scold the college.  It published a story on the 
JCCC/KOMA issue in that Sunday's print edition.  
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The Johnson County Sun became interested and ran a fair assessment of the 
situation.  Blogs picked the story up.  I am aware of at least two more sources that 
will provide a full report in the near future. 
 
To add to all this, because of the inadequacy of Kansas' ethics laws, I learned that 
if I chose to reply/explain to college employees via the same college-wide Email 
list used first by the president, to avoid liability the college would provide all of 
my opponents (9 of them in a vote-for-4 election) with the same format.  I'm 
going to hope that the president didn't know about these limitations, regarding my 
options of communicating with employees, until after he had Emailed his March 3 
reply to the college, and until I had requested an opportunity to reply.  Through no 
fault of the college administration, Kansas laws are virtually silent on issues 
relating to campaigns for K-12 and college school boards (there are no individual 
contribution limits, for example).  Because the state provides no guidance, the 
county election office presides over JCCC election-related questions.  The advice 
of the election office's attorney was that the JCCC administration provide "equal 
time" to my opponents if I were to choose to communicate through the college 
Email list. 
 
I think most people that are aware of the situation now know the complete picture, 
and that's a relief.  I've received encouragement and compliments from a Star 
editorial board member, a South Dakota blogger who is a Democrat, a member of 
the Kansas Press Association, and friends on Facebook.  I thank all. 
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Item #23 
 

March 12, 2009; Redcounty.com 
 
Online source:  http://www.redcounty.com/johnson/2009/03/letter-from-star-
informing-jcc  
 
Letter from Star informing JCCC of proper KOMA interpretation 
 
By Benjamin Hodge 
 
03/12/09, 05:00 PM 
 
The following is the text of a document faxed by The Kansas City Star to the 
president's office at 5:15 p.m. on Thursday, March 5.  It's a one-page letter from 
Steve Shirk, The Star's managing editor, explaining to JCCC President Dr. Terry 
Calaway and the 6-member JCCC Board how The Star believes the Kansas Open 
Meetings Act should be interpreted.  The Star makes it clear that it believes JCCC 
violated the law. 
 
President Calaway waited until sometime on Friday, March 6, to share the 
document with Board Chair Shirley Brown-VanArsdale.  VanArsdale and 
Calaway did not share the letter with the entire board until Monday morning, 
March 9.  They should not have waited that long. 
 
Chair VanArsdale has made no public comment with regard to any of this.  
 
Calaway continues to go out of his way to remind the public about how he 
chooses to interpret KOMA; that does a disservice to JCCC and the Board of 
Trustees. 
 
In my opinion, The Star would have not likely written this letter had Dr. Calaway 
not dug a hole for himself and the college a couple days earlier when he wrote an 
Email to JCCC employees.  In the March 3 Email, he implicitly did the following: 
 
1. Calaway criticized my release of general budget-related information that was 
(and, most people believe, should not have been) shared originally in an executive 
session closed to the public.  I chose to share the information with Star reporter 
Jim Sullinger after Sullinger had requested information regarding how JCCC 
would be handling its next budget. 
2.  Calaway called Sullinger unprofessional for the way that Sullinger's initial 
reporting was done.  Sullinger is a 30-year veteran reporter.    
3.  Calaway unapologetically stated that the information was first given to board 
members in executive session.  In doing so, he publicly justified a bad 
interpretation of the Kansas Open Meetings Act.  That justification was a major 
error by Calaway.  Near the very beginning of a 2008 Kansas Attorney General 
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opinion, the following is written:   "The act is interpreted liberally and exceptions 
narrowly construed to carry out the purpose of the law."  Calaway admitted to 
2,000 employees that he interprets KOMA as allowing JCCC to broadly (not 
narrowly) interpret the exceptions to the law. 
 
Shortly after that is when I'm guessing that wheels started turning at The Star.  
The Star faxed this letter and ran a prominent story in the Sunday print edition. 
 
At the top right is a copy of the one-page fax (click to enlarge).  To my 
knowledge, VanArsdale and Calaway have yet not made this letter available to 
the public.  If you would like a higher-quality copy, contact JCCC at 913-469-
8500, press "0" and then ask for the president's office.  When you're directed to 
the president's office, you may request a copy (they might charge you a small 
fee).  You may also choose to ask why the president opts not to make the 
document available on the college Web site. 
 
The text of the letter: 
 

    March 5, 2009 
 
    To: JCCC President Terry Calaway, 
    College Board of Trustees: 
 
    From:  The Kansas City Star 
 
    Dear President and Trustees: 
 
    We at The Star were disappointed to learn that budgetary issues were 
addressed in an executive session of the college's Board of Trustees on 
Thursday, Febrary 19, 2009.  Clearly, there must have been a 
misunderstanding of what is permissible under the Kansas Open Meetings 
Act. 
 
    The Kansas attorney general has stated in an interpretation of KOMA 
that exemptions are to be interpreted narrowly.  Under the exemption for 
the discussion of non-elected personnel, we would remind you of the 
attorney general's opinion of the following section of the Act: 
 
    Personnel matters of non-elected personel 

1. To discuss an individual, not groups. (AG Opins. No. 81-39; 
88-25; 80-102. But sec 13 Kan.App.2d 117 (1988)).  The 
purpose of this exception is to protect the privacy interests of 
individuals.  Discussions of consolidation of departments or 
overall salary structure is not a proper topic. 

2. "Personnel" means employees of the public agency. 
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    No name of an individual was among the 50 or so possible budget 
reductions presented to the Board of Trustees in that closed session.  The 
items on the list affected groups and many of these items are paid for by 
taxpayer dollars.  We are certain that it was not JCCC's intention to keep 
the public from hearing the debate over how the college spends public 
money. 
 
    Also, the stated purpose of the executive session, which was clearly 
announced during the public portion of the meeting, was to evaluate the 
college president.  No mention was made of a list of possible budget 
reductions. 
 
    We would hope that in the future you will adhere to the law regarding 
open meetings of public bodies in Kansas.  Such open discussions are of 
vital importance to the public interest. 
 
    Thank you for your attention to this matter, 
 
    Steve Shirk 
    Managing Editor 
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Item #24 
 
Appeared on Yael Abouhalkah’s section/blog for the online Kansas City Star, March 9, 
2009  
 
Online source:  http://voices.kansascity.com/node/3958 
 

Unneeded secrecy at Johnson County Community College 
 
By Yael T. Abouhalkah, Kansas City Star Editorial Page columnist 
 
Good job, Ben Hodge. 
 
The Johnson County Community College trustee last week helped the public get a 
glimpse at the college's possible budget reductions. Hodge released a list of those 
potential cutbacks after hearing about them at a closed trustee meeting. 
 
By doing so, he attracted the ire of college president Terry Calaway, who 
apparently didn't have his thinking cap on when he wrote a letter to fellow JCCC 
employees which essentially criticized Hodge's actions. 
 
It appears Calaway didn't want the public knowing about or talking about the 
possible reductions -- until it was too late. 
 
Calaway also seemed to think that, because Hodge got a copy of the reductions 
during a closed executive session, the information shouldn't have been made 
public. 
 
Wrong. 
 
Hodge and any other trustee could have safely shared the information given to 
them at the session. Hodge had a spirited, and extremely lengthy, rebuttal to 
Calaway. 
 
After all, the taxpayers who finance the community college deserve to know what 
might happen to the JCCC. 
 
Submitted by Yael T. Abouhalkah on March 9, 2009 - 11:58am. 
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Item #25 
 
Image of part of the print edition, Kansas City Star, top of opinion page, Wednesday, 
March 11, 2009 
 
Image source:  http://benjaminhodge.org/wordpress/wp-content/uploads/2009/03/kc-star-
opinion-3-11-09-yael-hodge.jpg 
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Item #26 
 
Gardner News, March 18, 2009; appeared in print and online 
 
Online source:  
http://www.gardnernews.com/print_this_story.asp?smenu=1&sdetail=4070 
 

JCCC defends Feb. 19 KOMA interpretation 
 
Danedri Thompson 
 
dthompson@gardnernews.com 
 
A Johnson County Community College Board of Trustees meeting Feb. 19 raised 
the ire of Kansas City Star editors after an executive session in which a list of 
potential budget cuts was presented. Board of trustees chairperson Shirley Brown 
VanArsdale said the board followed the open meetings statutes, and the list, 
which was presented as part of college president Terry Calaway’s evaluation, was 
not discussed during the closed segment of the meeting. 
 
"There was no discussion on the budget," Brown VanArsdale said. "We were just 
floored by what happened after the meeting." 
 
Following the meeting, board of trustees member Benjamin Hodge released the 
budget-related list to a Kansas City Star reporter. He earned a sharp rebuke from 
Calaway after a news story about the potential budget cuts, which included 
eliminating several full-time positions, increasing in child care fees and 
eliminating health benefits for retirees under the age of 65, appeared online. 
 
"The information that Trustee Hodge took away from the meeting was a piece of 
information based on my evaluative criteria on protection of college assets," 
Calaway said. "He wanted to know what we were going to do related to the 
budget and then based on that information, be able to evaluate better what my 
performance had been… While we didn’t discuss any of the items that were on 
that list, Hodge then took that outside of that meeting and without the context of 
that meeting, he shared the information." 
 
Hodge said he released the information to the Star reporter, because the document 
contained nothing legally sensitive. 
 
In a response letter published online Hodge wrote, "There is not one employee 
name mentioned. Is the information politically sensitive to a variety of people? 
Sure, but that’s irrelevant. What matters is whether a reporter had a right to see 
the information. Can it be debated whether or not a reporter should see the 
information? Maybe. And that is where I will unapologetically restate my belief 
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that when a government official or a government employee is in doubt about 
whether or not information should be private, the tie goes to transparency." 
 
In a letter Calaway sent to JCCC faculty following the meeting, he said the 
document was developed by college administrators as brainstormed budget-
cutting options which had not been prioritized. 
 
"The irresponsible nature of this reporting is exacerbated by the fact that the 
process under which consideration had taken place as part of a board of trustees’ 
executive session, during which time a brainstormed list of potential cost-saving 
measures was discussed," Calaway wrote. "This "list" is misinformed and without 
context and is ignorant of the process the college is following to consider budget 
reductions." 
 
Hodge said that he didn’t object to the materials being introduced in executive 
session, because it did not occur to him. However, he added he is under no 
obligation during executive session to state verbally what is on his mind. 
 
"Once the information was distributed, it could not have been unshared," Hodge 
said. "…There is no legal requirement for me to inform the board leadership that 
they are probably violating the open meetings laws at the very time that they are 
violating the law." 
 
In a letter to JCCC, Steve Shirk, an editor at The Kansas City Star, expressed the 
newspaper’s disappointment in the JCCC Board of Trustees’ broad interpretation 
of open meetings laws. 
 
"The Kansas attorney general has stated in an interpretation of (Kansas Open 
Meetings Act)that exemptions are to be interpreted narrowly…We are certain that 
it was not JCCC’s intention to keep the public from hearing the debate over how 
the college spends public money. Also, the stated purpose of the executive 
session, which was clearly announced during the public portion of the meeting, 
was to evaluate the college president.  No mention was made of a list of possible 
budget reductions," Shirk wrote. "We would hope that in the future you will 
adhere to the law regarding open meetings of public bodies in Kansas.  Such open 
discussions are of vital importance to the public interest." 
 
Calaway said the board has always followed open meetings rules. 

 
"We’re very careful about discussion in executive session," Calaway said. "We 
have an exceptionally experienced board, most particularly our chair and vice 
chair. They truly understand the (KOMA) criteria. We’re very careful about it, 
which was why there wasn’t any discussion about this material." 
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Item #27 
 
March 27, 2009; Redcounty.com 
 
Online source:  http://www.redcounty.com/entire-jccc-leadership-openly-hostile-kansas-
laws-citizens-0 
 

JCCC leadership openly hostile to Kansas laws, citizens 
 
By Benjamin Hodge 
 
03/27/09, 06:28 AM 
 
JCCC should change it's theme from "Learning comes first" to "Learning comes 
first for everybody but the administration and the board."  Or perhaps, "Taxpayers 
come last."  
 
Right now at JCCC, what exists is leadership that refuses to learn a proper 
interpretation of the Kansas Open Meetings Act (KOMA), even when it is clear to 
most people outside the college that the elected board leadership members have 
little clue about how to appropriately follow the open meetings law. 
 
The Gardner News recently wrote a good summary of the recent rigidness by 
JCCC President Terry Calaway, Board Chair Shirley Brown-VanArsdale, and 
Board Vice Chair Lynn Mitchelson.  It has been over a week since the original 
publication date of Wednesday, March 18, 2009; I mention that because there are 
statements made by Calaway and Brown-VanArsdale that most public officials 
would be embarrassed to admit, and there has been no effort to retraction or 
correct.  During the board meeting on Thursday, March 26, Brown-VanArsdale 
even said that the particular article is well-written. 
 
You can find the article on The Gardner News' Web site, or on my Web site. 
 
What the JCCC board chair and president state, with regard to their understanding 
of KOMA, is absolutely unacceptable for any local government:  the idea that 
open meetings laws only apply to verbal statements.  
 
I will quote the article (the bold editing is mine): 
 

    Board of Trustees Chairperson Shirley Brown VanArsdale said the 
board followed the open meetings statutes, and the list, which was 
presented as part of college president Terry Calaway's evaluation, was not 
discussed during the closed segment of the meeting. 
    "There was no discussion on the budget," Brown VanArsdale said.   

 
Later: 
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    "We're very careful about discussion in executive session," Calaway 
said. "We have an exceptionally experienced board, most particularly our 
chair and vice chair. They truly understand the (KOMA) criteria. We're 
very careful about it, which was why there wasn't any discussion about 
this material."  

 
In other words:  We know that we're not supposed to talk about the budget in a 
closed session, so that's why we choose to only distribute type-written budget 
information.  Rather than being careful that we're adhering to the intent of 
KOMA, we are willing to bend the law, as long as we are confident in winning a 
hypothetical KOMA-related lawsuit. 
 
This is embarrassing for these board members and for the JCCC administration.  
For citizens and taxpayers, it is offensive.  Unfortunately, it is not entirely 
surprising, as the entire JCCC leadership team openly showed their ignorance of 
KOMA in December.  
 
Just a few months ago, a majority of the JCCC Board violated KOMA.  
 
In November, The Kansas City Star published a letter from me stating the budget 
reality at JCCC:  a majority of board members were willing to increase taxes.  
Well, some of the other board members were frustrated that I exposed this truth to 
the public, and so they issued their own letter to The Star on November 10, stating 
two incompatible ideas: 
 
   1. That my statement was unfair (that they were willing to consider raise taxes). 
   2. Yet:  "Whether or not the trustees decide to raise the mill levy for 2009-2010 
has not yet been determined."  
 
That doesn't make any sense, but my colleagues had the right to reply, and it 
didn't bother me that they did.  In fact, I wish that more debate of all kinds would 
took place at JCCC before major decisions -- and taxation should not be 
considered a small issue -- were made. 
 
But here's where they erred:  four trustees -- including Chair VanArsdale and Vice 
Chair Mitchelson -- signed that letter published by The Star.  They can't do that.  
 
In signing the letter, four trustees agreed to the policy discussion that takes place 
within the content of the letter.  The Kansas Open Meetings Act requires that 
policy discussion around budgetary issues -- and, even more importantly, 
agreement on such discussion -- take place during an open meeting. The law 
allows only up to 3 of 6 trustees to meet alone and discuss policy; a "meeting" 
must not necessarily occur in person (phones, Emails, etc., also apply).  
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Once that fourth board member agreed to be a co-author of the letter, a violation 
of KOMA took place. 
 
After The Star published the others' letter (in reply to my initial letter), I 
intentionally chose -- for the sake of the "collegiality" theme that everybody talks 
about in government colleges -- not to make the KOMA violation a public issue.  
Privately, I did tell a couple of trustees about it.  I talked with the president, and I 
found out this:  the trustees didn't actually author the letter.  Rather, President 
Calaway allowed one of JCCC's employees to write the letter for Chair Brown-
VanArsdale and Vice Chair Mitchelson.   
 
That strikes me as odd, for two reasons: 
 

1. The topic was a very, very general topic:  taxation.  Why the need for 
assistance in writing the letter? 

2. Is this appropriate?  While it's subjective, isn't this a political debate -- 
should a college employee be writing this?  The board does not have 
individual staff (as do many state and federal elected officials), and so 
should JCCC be employing a person whose job description includes 
"general political letter writer"? 

 
I chose to leave the who-wrote-the-letter debate for another time.  But I did want 
to bring closure to the KOMA issue surrounding the knowledge that four trustees 
issued an agreed-upon statement as a result of a private (rather than public) 
meeting. 
 
I asked our college attorney about this.  I will note that that not once in 40 years -- 
certainly not during the decade-long tenure of the exceptionally experience board 
chair and vice chair -- has JCCC's legal counsel been required to submit a 
competitive bid for services at JCCC.  With my full support, that will change in 
the next year. 
 
The college attorney took an unneeded amount of time to answer my request -- I 
will assume he was attempting to avoid answering through Email as to minimize 
the embarrassment of those on the board with whom he has developed close 
friendships.  But he did eventually reply.  And he confirmed my suspicion:  JCCC 
board members had committed a "technical violation" of KOMA. If you ask the 
administration and board leadership, they will attempt to emphasize the 
"technical" in the "violation."  They will likely tell you that it is almost irrelevant, 
given that they meant well and that the end product (the letter) was intended to be 
made public. 
 
Now, to be fair, is the December 2008 KOMA violation, in the long scheme of 
things, THAT big of a deal?  As a one-time occurrence, one could certainly argue 
"no, it is not a big deal."  Of course, one could argue that it is troubling that 
KOMA did not enter the minds of a veteran college president and four board 



 67 

members -- the president frequently talks of the "exceptionally experienced board, 
most particularly our chair and vice chair."  
 
What is most concerning is the prominent mentality guiding JCCC's leadership:  
don't ask questions.  Even easy questions.  And when somebody raises a possible 
mistake, don't admit anything, but rather go on the attack - at the "accuser," at the 
press, even at employees.  It was made clear in recent years that almost never did 
Brown-VanArsdale and Mitchelson question the former administration, or the 
costly process by which the former president was investigated. 
 
Now, they choose not to ask questions with regard to open meetings laws. 
 
The most recent KOMA-related "issue" should have been a non-issue.  To review 
-- Budget information, in my opinion and in the opinion of the attorney for the 
Kansas Press Association, should not have been shared during a closed meeting, 
even when the budget information just barely related to an employee evaluation.  I 
decided to share the information at the request of a reporter, and JCCC leadership 
-- rather than "agreeing to disagree" or deciding "let's just move on" -- began 
behaving as if it were a private company in full "protect number one" mode.  
JCCC is not a private company, and we are obligated to show respect to the 
taxpayers.     
 
While the past few weeks have been in many ways unfortunate, they have also 
been helpful: the events have clearly demonstrated to the public that JCCC's 
leadership thinks far too highly of itself and far too little of the taxpayers.  As 
such, JCCC's actions should be questioned at every opportunity by Johnson 
County taxpayers. 
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Item #28 
 
March 27, 2009; Prime Buzz (KC Star), appeared only online 

 
Online source:  http://primebuzz.kcstar.com/?q=node/17855  
 

Lovers of high drama should catch the video of Thursday night’s meeting of the 
Johnson County Community College Board of Trustees. 
  
Most of these meetings would be considered boring by college outsiders, but not 
the one last night. 
 
Five members of the board let loose a verbal barrage against Trustee Benjamin 
Hodge over his release to a reporter for The Kansas City Star of a budget 
document given to the board last month in a meeting to evaluate the college 
president, Terry Calaway, that was closed to the public. 
 
At one point, Trustee Don Weiss declared the board “dysfunctional” because of 
what several board members referred to as a “leak.” 
 
The two hour and 15 minute video can be found on the college Web site at 
http://video.jccc.edu/ 
 
After calling up the March 26 board meeting file, fast forward 56 minutes. The 
action gets pretty hot after that. In addition to criticizing Hodge, Trustee Lynn 
Mitchelson admonished this reporter for even releasing information from the 
budget document in a Prime Buzz blog one week after it was presented to the full 
board by Calaway. 
 
For Hodge’s side of the story, go to www.redcounty.com/johnson. 
 
The document contained more than 50 suggestions for possible budget reductions 
if a projected decrease in college revenue became severe. 
 
Calaway said later that many potential cutbacks on the list won’t be necessary 
because budget reductions won’t be as deep as officials had once feared. 
 
It’s very clear that these board members have no love for Hodge, who is running 
for re-election on the April 7 ballot along with nine other candidates. 
 
Board members were incensed that Hodge had publicly wondered whether the 
spirit of the Kansas open meeting law had been violated by the distribution of the 
budget document during a closed, executive session for discussion of a personnel 
matter_ the evaluation of Calaway. 
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“We clearly feel there was no violation in this meeting,” declared Shirley Brown-
VanArsdale of Gardner, board president. 
 
Mark Ferguson, the board’s attorney, said he was asked to investigate the legality 
of the meeting and told the board last night that he found nothing illegal in the 
conduct of the meeting or the distribution of the budget document. 
 
He said he presented the facts surrounding the issue to both the county attorney’s 
office and the attorney general’s office and that they also found nothing wrong in 
their informal opinion. 
 
No one has asked either office for a formal investigation of the matter, Ferguson 
told the board. 
 
Shortly before Calaway’s job performance evaluation, Hodge asked Calaway how 
he would address the declining revenue picture without raising taxes. 
 
At that meeting, Calaway responded to Hodge’s question with a document listing 
reduction ideas and revenue enhancements that might be considered by the board. 
 
Calaway has said he was only responding to Hodge’s budget question as part of 
his performance evaluation. 
 
One week after the meeting, Hodge released the list at the request of a reporter for 
The Star. 
 
Calaway then sent an e-mail to the college staff criticizing the release of the list 
and Hodge. 
 
Hodge has said the list focused on pending budget issues and should be shared 
with the public. 
 
 Submitted by Jim Sullinger on March 27, 2009 - 11:15am. 
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Item #29 
 
Redcounty.com, March 28, 2009; appeared only online 
 
Online source:  http://www.redcounty.com/calaway-offers-four-different-reasons-budget-
release-sticking-now-two 
 

Calaway offers four different reasons for budget release; sticking now to two 
 
By Benjamin Hodge 
 
03/28/09, 06:58 AM 
 
Terry Calaway knows better. 
 
"Let me see this year's final budget proposal (and whether there's a tax increase), 
and then my rating will change."  
 
That -- and only that -- is what I wrote to Calaway in his evaluation, with regard 
to financial management. 
 
To briefly review:  Calaway shared budget information during a closed session, 
when it would have been much more appropriate to have shared the information 
during an open meeting (according to a correct interpretation of the Kansas Open 
Meetings Act, KOMA). 
 
In an attempt to throw the blame to me, the JCCC president continues to support a 
false theme that, unfortunately, some employees at JCCC probably believe: the 
idea that I requested for him to share budget information during the closed 
session. That's not true. Calaway knows it's not true. To continue to encourage 
that theme is to lie, and that is what Calaway is doing.  
 
The purpose of the closed meeting was for an annual evaluation of Calaway. To 
be clear, it is OK to have a closed "executive" session to discuss individual 
employees. But it is not OK to talk about the budget in a closed meeting. 
 
An important aside: Calaway claims to consider evaluations extremely private, 
and he claims to be offended that the public is now discussing his evaluation. 
Here's the thing -- it's only because of Calaway that people are discussing the 
topic of his evaluation. Early on in this debate, Calaway openly informed the 
press that his evaluation was the main purpose of the closed meeting. And it was 
Calaway -- not me -- that released the rating that he received from me on one part 
of the evaluation (fiscal responsibility, where I ranked him as a 3 out of 5). 
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Calaway is really reaching. He says that he doesn't want to talk about his 
evaluation in public, but he cannot stop talking about it. 
 
On the "fiscal responsibility" part of his evaluation -- I made a simple, short, and 
clear implication: I will rate you higher next year if you don't raise taxes. The 
exact quote, again: "Let me see this year's final budget proposal (and whether 
there's a tax increase), and then my rating will change." 
 
We won't know until mid-year (when JCCC will finalize the budget) whether 
Calaway will ask for a tax increase. While he has indicated multiple times that 
JCCC will likely not increase taxes, he will not make a firm commitment. The 
two elected leaders -- Board Chair Shirley Brown-VanArsdale and Vice Chair 
Lynn Mitchelson -- are also still considering "all options" (read "tax increase"). 
And so, I will not learn the answer to the question, "Will Calaway request a tax 
increase?" until mid-year. Therefore, no amount of information given to the board 
today could answer the question. Nothing short of a firm pledge of "yes" or "no" 
would answer the question. 
 
Calaway claims that my theme for rating him on financial management ("I will 
rate you higher next year if you don't raise taxes") led him to then provide to the 
board a list of about 50 possible/considered budget cuts. And my reaction is -- 
fine, glad to have the information. I don't really care that Calaway claims to have 
interpreted my statement to mean, "I should give Ben detailed information today 
indicating what I'm willing to cut." But the following point is critical: by no 
means did I state anything to suggest that I required from Calaway a detailed list 
of budgetary information, as a part of his evaluation. To suggest otherwise is flat-
out incorrect. I clearly stated that my concerns would subside once I viewed a 
"final budget." Not "brainstorming." Not "ideas." Not "considerations."  Rather, I 
wrote "final budget." 
 
To run with the incorrect theme of "Hey, Hodge asked for the information," and 
to not correct others on that point, is to lie. 
 
In an effort to gain pity from employees, Calaway stated that, in the future, he will 
need to do his performance evaluations in public. No, that is just another over-
reaction from Dr. Calaway: what he needs to do is NOT give detailed budget 
information out during a closed meeting, even when that meeting also includes a 
private evaluation. 
 
I'll never know for certain whether Calaway's stated reason (the lie that I 
requested the information) is really THE reason that he decided to provide budget 
information during executive session. Why? Because, in our one on one 
conversations, he's suggested to me two additional reasons; in public, he's stated 
yet a FOURTH reason: 
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   1. That it's OK to discuss budget information in a closed meeting, because the 
budget pays the salaries of individual employees. 
   2. That I requested the information from him not in my evaluation, but during 
the previous public board meeting -- he's suggested two different timelines. 
   3. This is the most entertaining, I think -- that the open meetings laws only 
apply to verbal statements. Meaning, topics that are inappropriate to talk about are 
OK to type out and then distribute. 
 
Lately, Calaway has narrowed the four different explanations to only two: 
 
   1. That, in my written evaluation, I asked for this information (untrue). 
   2. I'm quite surprised, actually, on this one: Calaway stands by his remark to 
The Gardner News that it was OK to distribute budgetary information, just as long 
as it wasn't talked about. Chair Brown-VanArsdale stated the identical idea in the 
same news article. 
 
The behavior the last few weeks by Calaway, Brown-VanArsdale, and Mitchelson 
are a continuation of the predominant behavior of the JCCC board during the past 
20 years: don't question the administration, and attack anybody who does. This 
behavior is unacceptable for a taxpayer-supported institution. 
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Item #30 
 
Prime Buzz blog, April 3, 2009; appeared only online 
 
Source:  http://primebuzz.kcstar.com/?q=node/17934 
 

JCCC trustee candidates garner a host of endorsements 
 
The election Tuesday in Johnson County features city and school board races. 
 
The only countywide contest, however, is the 10 candidate field for the Johnson 
County Community College Board of Trustees. 
 
Voters will be asked to choose four. It is by far the most visible election in the 
county. 
 
It also is getting the most endorsement attention. 
 
Ben Hodge, who is seeking another term on the board, has garnered the 
endorsements of two conservative lawmakers_ House Majority Leader Ray 
Merrick, a Stilwell Republican, and Rep. Mike Kiegerl, an Olathe Republican. 
 
Hodge is well known among conservative activists and is expected to get a lot of 
support from conservative, pro-life voters. He also has the endorsement of 
Kansans for Life, although it is doubtful the board of trustees will ever vote on an 
abortion issue. 
 
The faculty association at the college has endorsed four candidates, Melody Rayl, 
Peter Jouras, Stephanie Sharp and Bob Drummond. 
 
The Kansas City Star recently endorsed Rayl, Jouras, Sharp and Miguel Morales. 
 
The faculty association may be having second thoughts about Drummond. They 
are concerned about reports that he referred to homosexuality as a disorder and 
that as a member of the Olathe School Board he supported the removal of the 
book “Annie on My Mind” from school libraries. 
 
Drummond recent stated that his definition of cultural diversity includes sexual 
orientation. 
Submitted by Jim Sullinger on April 3, 2009 - 9:40am. 
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Item #31 
 
April 3, 2009, Gardner News 

  
Online source:  
http://www.gardnernews.com/print_this_story.asp?smenu=1&sdetail=4186 
 

Tri-County News offers endorsements in JCCC Board of Trustees race 
 
It’s hard to find the right group of candidates to serve on the Johnson County 
Community College Board of Trustees. 
 
In previous board elections, we’ve had a local candidate. Shirley Brown Van-
Arsdale was an obvious choice for folks on this end of the county who wanted a 
voice on the college board. However, after several years of service, Brown Van-
Arsdale, who currently chairs the board, is not seeking re-election. 
 
And so, southwest Johnson County is left without a candidate to the board, and 
that’s a shame. The board of trustees has taxing authority and the power of 
eminent domain over Johnson County citizens, and folks on this end of the county 
will miss having an accessible representative to give voice to their concerns. 
 
In this year’s race, 10 candidates vie for four seats on the board. The candidates 
are Jerry Cook ,  Robert K. Drummond, Benjamin Hodge, Peter Jourjas, John 
Kanaga, Miguel Morales, John Papazafiropoulos,  Melody Rayl, Stephanie Sharp, 
and David Weeks None of them have spent time campaigning in Gardner and 
Edgerton that we know of. That said, the majority of the candidates did fill out 
questionnaires for the Gardner News, and we researched many of their positions 
on their own Web sites as well as taking a look at endorsements the candidates 
have received from other organizations and newspapers. 
 
We endorse Benjamin Hodge for the board. Although the current board has found 
him difficult to work with, he has proven himself to be a champion of open 
meetings and open records. Most recently, he’s been in the local news for 
releasing a budget document that was introduced in an executive session to the 
press. 
 
The current board and the college president were not impressed. However, 
whether they agree with him leaking the documents, we like the idea of a board 
with a watchdog serving on it. He’s proven he’s committed to transparency, and 
he’s repeatedly said he will hold the line on taxes. Every governing body from top 
to bottom needs at least one member who will stand up for the taxpayers, and 
Benjamin Hodge is that person for this board. 
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That said, we’re also offering our endorsement to Melody Rayl. Rayl is another 
incumbent seeking another term on the board. Hodge and Rayl do not work in 
lock step with one another, and we like that. Dissension and debate makes for 
stronger policy. Rayl earned an Associates Degree from JCCC and served as a 
member of the JCCC faculty. Both roles have given her unique insights into the 
workings of the college. In addition to her relationship with the school, Rayl said 
she’s committed to sound fiscal management of the school. 
 
We also endorse John Kanaga. Kanaga is a green politician. No, he isn’t 
campaigning on an environmental platform, but Kanaga is the youngest person in 
the race by several years. What he lacks in work experience, he makes up for with 
recent higher education experience. He holds recent degrees in economics and 
geography and is currently working on his law degree at the University of Kansas. 
His fresh prospective will be a welcome addition to the board. 
 
Finally, we’re throwing our support behind political newcomer Miguel Morales. 
Morales is a freelance writer and former editor at the community college’s student 
newspaper. He was instrumental in bringing to light allegations of sexual 
harassment by former JCCC president Chuck Carlsen. His dedication to the 
school is obvious, and we think he’d serve JCCC well on the board of trustees. 
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Item #32 
 
April 6, 2009; Redcounty.com 
 
Online source:  http://www.redcounty.com/two-letters-id-highlight 
 

Two letters I'd like to highlight 
 
By Benjamin Hodge | 04/06/09 | 07:10 PM | 0 Comments 
 
One letter I issued, and one from an area resident who's got my back.  Both 
published in Sunday's Kansas City Star:  
 
At February’s Johnson County Community College board meeting, leaders 
inappropriately justified the distribution and brief verbal discussion of typed 
budget items during a non-public portion because the budget barely related to the 
president’s private evaluation (ratings include “fiscal management”). 
 
I must correct some statements that have since come from JCCC. Namely, that 
JCCC has a top-notch record regarding the Kansas Open Meetings Act (KOMA). 
No way. 
 
The most obvious violation occurred four months ago. Only three trustees may 
legally meet privately to discuss government business (a “meeting” is 
communication by any means). A violation of KOMA occurred the moment four 
trustees agreed to submit a letter published by The Star. To be fair, was this a 
huge deal? No, but it showed a lack of understanding by all members involved, 
including President Terry Calaway, who instructed an employee to write the 
politically-oriented letter. That leads to more questions. 
 
And two weeks ago, in a Gardner News article, Calaway and Chair Shirley 
Brown-Van Arsdale attempted to argue that as long as budgets are not verbally 
discussed, printed budget items can be distributed during closed meetings. That’s 
absolutely incorrect. 
 
JCCC leaders need to learn — and then follow — the open meetings law. 
 
Benjamin Hodge 
Johnson County Community College trustee 
Overland Park 
 
Editor’s note: Hodge is running for re-election to the JCCC Board of Trustees 
 
 
     ---------------------------------------------- 
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Johnson County Community College trustee Benjamin Hodge deserves support. 
 
Perhaps like me, you haven’t followed JCCC’s Board of Trustee elections closely, 
and maybe you haven’t previously cast your vote with much care. This time you 
should. It’s more important now than ever in the 40-year history of the college for 
it to manage our tax dollar investment wisely. Take a look at your property tax 
bill to see the tax amount paid to JCCC. Now look at its financials in the latest 
board minutes. Like the rest of us, the college’s realized year-to- date investment 
and other income sources fell way short of what was budgeted, yet the 
expenditures year to date remain consistent. 
 
The college’s fiscal year ends June 30. Unlike the rest of us in these tough 
economic times, the college has not cut back. 
 
The fact that trustee Benjamin Hodge, as he has so adamantly been accused, 
“leaked” cost cuts under consideration is a good thing. What is unfortunate is that 
the over-reaction and very public condemnation of Hodge has taken the focus off 
what really needs to be asked. Why shouldn’t this institution consider, adopt and 
make expenditure cuts? The rest of us have. 
 
Tammy Clem 
Stilwell 
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Item #33 
 
April 13, 2009; Campus Ledger 
 
Online source:  http://campusledger.jccc.edu/news/2009/04/13/hodge-trustees-spar-again-
koma-allegations 
 

Hodge, trustees spar again on KOMA allegations 
 
April 13, 2009  
 
Written by Campus Ledger Editorial Board 
 
A war of words continues in the wake of an executive session information leak by 
Benjamin Hodge, trustee. The latest battleground was the Board of Trustees 
meeting on March 26. The trustees were united in their disapproval of Hodge’s 
actions following the meeting on Feb. 19. 
 
Following that meeting, Hodge gave a list of potential budget cuts to a reporter 
from The Kansas City Star, later justifying the leak by accusing the college of 
violating the Kansas Open Meetings Act (KOMA) by distributing the budget list 
in an executive session. 
 
Don Weiss, trustee, admitted that as a result of the incident he no longer has the 
necessary trust to perform effectively. “Bonds of trust within the board [are] 
broken,” Weiss said. 
 
“The board is now dysfunctional.” At the March 26 meeting, some trustees openly 
wished for an alternative to Hodge. “Either this kind behavior has to change so 
that trust can be restored or we have to have a change in the board membership,” 
Weiss said. Hodge lost his bid for re-election on April 7, failing to capture one of 
the four open seats. 
 
Led by Shirley Brown-VanArsdale, trustee and board chairman, board members 
objected to Hodge’s accusations of board violations of the Kansas Open Meetings 
Act (KOMA) during Calaway’s personnel evaluation meeting, which Hodge 
characterized as a KOMA grey area. “I was blown away to see my name in a blog 
for something that I was not… aware could possibly be construed as [a violation 
of] KOMA,” said Brown-VanArsdale. “It was not a violation.” 
 
Seeking confirmation, Calaway and Brown-VanArsdale asked Mark Ferguson, 
college attorney, for a legal opinion on Hodge’s allegations. 
 
“After a complete review of the … allegations by trustee Hodge, it is my opinion 
that no violations of KOMA occurred on Feb. 19, 2009,” Ferguson wrote in a 
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prepared report. In addition, Ferguson investigated the propriety of Hodge’s 
release of a budget document Calaway provided during the closed session. 
 
“The handout should not have been shared with anyone outside the executive 
session,” Ferguson said. “Employee names were mentioned. More importantly, 
because the handout discussed specific criterion for the president’s evaluation.” 
That handout included a list of budget cut options, some of which were published 
on PrimeBuzz, a Kansas City Star blog. 
 
Hodge made the allegations after Calaway sent an e-mail to college staff in 
response to many inquiries about the leaked information. “I resent allegations that 
the board did anything that was in violation of Kansas statute,” said Lynn 
Mitchelson, trustee and board vice chair. He stressed the importance of 
maintaining confidentiality during employee evaluations. 
 
“I resent the fact that one of the trustees is so immature and irresponsible, that 
they will take any document that they are given… [and] use that to their own 
political advantage,” Mitchelson said. 
 
One trustee felt some sympathy for Hodge following the March meeting. “I think 
he felt like he was under attack,” Rayl said later, referring to Hodge. “To a certain 
extent I felt kind of bad for him, because he was definitely under the gun.” One of 
the biggest injustices about this entire situation is the time and energy the 
president has used to combat the allegation, according to Brown-VanArsdale. 
 
“The hours that this president [spent responding] to this is disgusting,” Brown-
VanArsdale said, referring to Hodge. “Anyone [who wastes] that much time 
certainly doesn’t deserve to have a role as a board member. There is a code of 
conduct… that has not been followed.” Some board members feel there was no 
grey area for the closed meeting budget handout. 
 
“I think that is a load of crap,” Hodge said later in an interview. Hodge also 
rejects the board line about a code of conduct. “I don’t call it the code of conduct. 
I call it the code of thought,” Hodge said. “I am concerned that parts of it are 
unconstitutional. 
 
I give [it] very little credibility.” Then Hodge fired another accusation at the 
board: another alleged KOMA violation, this time through a letter to the editor 
signed by four trustees. He was adamant that the board violated KOMA just four 
months ago. He said he wished he had remembered the incident during the board 
meeting. 
 
“[They] signed a letter to the editor that was published by [The Kansas City 
Star],” Hodge said. Ferguson acknowledged the letter as a technical violation, 
Hodge said. According to Hodge, those four members were Weiss, Mitchelson, 
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Brown-VanArsdale, and Stewart, and they met in private, a violation of the 
KOMA. 
 
“I told a couple of them privately [at that time], ‘Just so you know, you broke the 
law,” Hodge said. “But I’m not going to embarrass you publicly.’” 
 
Tad Coles is special to The Ledger. 
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Item #34 
 
April 14, 2009; AllThingsJoco blog (Tracy Thomas, editor) 
 
Online source:  http://allthingsjoco.blogspot.com/2009/04/jccc-president-terry-calaway-
broke-law.html  
 

JCCC President Terry Calaway broke the law! 
 
The more you learn about this, the madder it will make you. The President of 
Johnson County Community College, Terry Calaway (I call him the New Chuck, 
because he is as much a lying, conniving weasel as was Chuck 'The Groper' 
Carlsen) is still persisting in his coverup of his CLEAR VIOLATION of the Ks. 
Open Meetings Act (KOMA). 
 
Calaway (and his boy, the lazy attorney Mark Ferguson)have concocted a "Speak 
No Evil" coverup story, a wholly novel legal maneuver, claiming that if you hand 
out illegal materials ie proposed budget cuts, during a closed meeting, it's OK "as 
long as you don't SPEAK OUT LOUD about them!" 
 
You know, it's the cover-up that kills you. Just ask Bill Clinton. 
 
Someone should file a FORMAL REQUEST for a legal interpretation by Steve 
Howe, Johnson County's District Attorney. Howe has proven himself to be a 
straight arrow. 
 
I learned today that before that illegal closed session, Attorney Ferguson (who has 
since left Lathrop & Gage and then tried to steal that account from them--what a 
schmuck), called some underling in the DA's office in Olathe, AND another 
underling in Steve Six's Attorney General's office in Topeka. But this lazy 
attorney failed to do his "due diligence". He didn't request a FORMAL 
WRITTEN OPINION! No, he just cited a few cases, ORALLY, and said ON 
THE PHONE, "Whaddya think? Is the JCCC Board of Trustees covered?" 
 
That's not what high powered overpaid attorneys are supposed to do. 
 
Verbal OK's, as in "probably, or maybe, or conceivably, or ARGUABLY, unless 
somebody sues you, and who has money for that", do not constitute competent 
legal services. Ferguson cheated the taxpayers, and perhaps even committed a 
legal offense of unprofessional services. Dr. (of Nonsense) Terry Calaway 
cheated the taxpayers, by justifying a CLEARLY ILLEGAL ACT and then 
covering it up. 
 
What's so insane and ironic--is that Ferguson could have billed us taxpayers to get 
a formal opinion! But he didn't. Hmmm. Wonder why not. Which leads me to 
surmise that he probably knew the correct legal answer already. He just concocted 
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this approach as a lame and flimsy excuse for Terry Calaway to march into that 
meeting so he could secretly discuss potential budget cuts without alerting the 
faculty that might lose their jobs and homes. Aided by Ferguson, Calaway wanted 
to secretly scheme potential cuts and enable the board to form their stone wall, 
while not giving the faculty time to organize any opposition! 
 
That's the whole point of our law. You want to cut a budget? With our money? 
Face the music and do it in public. 
 
Then two cohorts in crime, elected JCCC Trustees Lynn Mitchellson and Shirley 
Brown-VanArsdale, served as Calaway's other two monkeys: Hear No Evil and 
See No Evil. They supported the coverup. They smeared Trustee Ben Hodge. And 
made up, completely made up, a story that HODGE broke confidence, when he 
shared the illegal document with Jim Sullinger, the Star reporter who diagnosed 
the document as a violation of KOMA. 
 
Their preposterous excuse for bringing the budget cuts into the closed meeting 
was that it was part of Calaway's Annual Review! That does not pass the smell 
test. (If there were Four Monkeys, I guess it would be Smell No Evil.) 
 
Had the Trustees had ANY training on KOMA, (like I received when I was on the 
Shawnee City Council for five years, thanks to our fine city attorney and former 
Johnson County Election Director, Marvin Rainey) they would have stopped this 
nonsense immediately. Mitchellson and VanArsdale are arrogant in thinking they 
know better than the law. Shame on them. 
 
Someone needs to ask Mike Merriam, near Topeka, the attorney for the Kansas 
Press Association, what he thinks. Because Mike Merriam is the state's leading 
expert on open meetings. 
 
This story is not done. 
 
In fact, I predict this may be the beginning of the end of Dr. Terry Calaway's brief 
career as Henchman/President of JCCC. Stories are now circulating about how he 
was a bully at his LAST post. 
 
Johnson County taxpayers deserve better. We do not need college presidents, like 
Calaway and Carlsen, bullying the board to hide their illegal acts. The Trustees of 
JCC wasted $500,000 of taxpayer money with preposterous legal coverups of 
Carlsen groping a middle-aged woman on the staff. We don't need Terry Calaway 
groping the taxpayers, especially now. 
 
Posted by Tracy Thomas at 11:41 AM
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Item #35 
 
April 15, 2009:  letter from attorney Mark Ferguson to me 
 

 
________________________________________ 
From: Mark Ferguson [mailto:markferguson@gsflegal.com]  
Sent: Wednesday, April 15, 2009 10:02 AM 
To: Benjamin Hodge 
Cc: Terry Calaway; Sue Kuder; Ben Hodge; Don Weiss; Jon Stewart; Lynn 
Mitchelson; Melody Rayl; Shirley Brown-VanArsdale 
Subject: Ben, Please Call Me: Confidential Attorney Client Privileged 
Communication 
Importance: High 
 
Ben, 
 
I just tried to reach you on your cell phone this morning; please call me 
immediately. My office phone is 913-661-0222 and my cell phone is 913-707-
5125. I would like to speak with you immediately and hopefully discourage you 
from continuing along your current path that will certainly lead to legal claims 
and personal liability. 
 
I am very concerned with the direction that you appear to be headed with your 
anticipated actions and comments later today at the Board of Trustees meeting. 
You have stated an intent to make a verbal and written presentation in the 
petitions and communications portion of the board meeting today. While I am 
sure that the Board Chair will permit you to make your statement and presentation 
as you have requested, I want to caution you against making any public criticism 
or attacks of fellow board members or the College president, which may be 
defamatory in nature. Not only is it simply unnecessary and embarrassing, but 
more significantly, it might subject you to personal liability. 
 
I have cause for serious concern, given the inflammatory and demanding tone of 
the emails and blog postings that you have made since the last Board meeting. I 
have a heightened cause for serious concern based upon the fact that you have 
stated that you intend to produce a PowerPoint and data file only 30 minutes prior 
to the meeting. The risk you run is that by presenting any personal attacks in a 
public setting, which is broadcast on television, you have satisfied the 
“publication” element of a defamation claim. 
 
I just reviewed your public redcountry blog. You outright accuse Dr. Calaway and 
the Board leadership of “unethical behavior.” You also state that there is a “recent 
violation of the Kansas Open Meetings Act” and refer to a “cover-up.” In prior 
emails and web blog postings, you have accused Dr. Calaway and others of lying 
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and engaging in dishonesty. While you may have a difference of opinion about 
certain events or the application of KOMA, it is not only inappropriate, but 
defamatory to state these difference of opinions as fact. To continue with these 
kinds of baseless allegations, your labels are not only false, but are made in 
reckless disregard of the truth and appear on their face to be made with the intent 
to injure the reputation of others. Your pattern of public comments and 
anticipated public retaliation in tonight’s board meeting serves no legitimate 
purpose and is construed to be malicious. 
 
Please be forewarned that any comments that you make which are attacking of 
your fellow board members, the college president, the college administration or 
the faculty must be based on fact and must not be false. Out an abundance of 
caution and to make sure that you are warned in advance of your actions, any 
personal attacks waged in the public will not be tolerated and will likely be met 
with legal claims against you. As attorney to the Board, it is within the scope of 
my responsibility to protect the Board from legal liability and represent the Board 
as a legal entity, when legal matters arise. This is one of those occasions. 
 
I will make myself available to discuss any of these points by phone or in person 
today prior to the Board meeting, so as to help you avoid any public 
embarrassment and legal liability. I urge you to immediately cease and desist with 
any planned public attacks and advise you to seek advice of your own competent 
legal counsel. 
 
Mark. 
 
Mark A. Ferguson 
Gates, Shields & Ferguson, P.A. 
10990 Quivira; Suite 200 
Overland Park, KS 66210 
P: 913-661-0222 
F: 913-491-6398 
C: 913-707-5125 
MarkFerguson@GSFLEGAL.COM 
www.gsflegal.com 
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Item #36 
 
April 15, 2009; Redcounty.com 
 
Online source:  http://www.redcounty.com/taxpayer-funded-intimidation-jccc-tea-day 

Taxpayer-Funded Intimidation by JCCC on TEA Day 

By Benjamin Hodge 

 04/15/09 | 10:25 PM  

Is there a government in Kansas more out of touch with its citizens than Johnson 
County Community College? 

This morning, I received a cease and desist letter in my Email from JCCC 
President Terry Calaway and attorney Mark Ferguson.  I'll include the full Email 
at the end of this post.  It claims that the board will consider a defamation lawsuit 
against me; they know such talk is nonsense and wouldn't go anywhere in court 
(my statements would need to be both knowingly false and made with a malicious 
intent, neither of which, of course, is true), but JCCC leaders are willing to waste 
taxpayer resources to attempt to intimidate this board member and to attempt to 
protect their reputations.  

It should be noted that Ferguson has never been subject to a competitive review 
process; he was first hired merely because it was "the JCCC way" to hire a law 
firm that is a "friend of the college."  In the coming months, though, he will be 
required to compete for his job for the first time.  Last month, Ferguson made the 
decision to engage in a sham "review" of JCCC's compliance with the Kansas 
Open Meetings Act (KOMA), during which he never talked with me nor made me 
aware that he was performing the review.  During his public summary of the 
"review," Ferguson also failed to mention that he—Ferguson—had just a few 
months prior determined that four board members had violated KOMA when they 
co-signed a letter to the editor that was published by The Kansas City Star in 
December 2008.  I fully expect that he took his marching orders from JCCC 
President Terry Calaway.  If that is true—that Calaway instructed Mark Ferguson 
to perform an intentionally incomplete review—that is an abuse of the public trust 
and abuse of taxpayer dollars. 

Considering that the chair and vice chair are supportive of such a politically-
motivated, taxpayer-funded, and misleading attack toward a fellow board 
member, these two trustees need to resign from their leadership positions. 

Calaway, VanArsdale, and Mitchelson are still working on getting their stories 
straight, with regard to why Calaway made the voluntary, intentional decision to 
discuss the budget during an executive session that was part of the February 2009 
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board meeting.  During that executive session, Calaway handed out a typed list of 
about 50 items that were under consideration to be cut or trimmed in the budget. 
Calaway also clearly told the board to not distribute the material. 

∞ Calaway has repeatedly made the following false implication in public: 
that I asked him for the information. This is entirely false and misleading, 
and Calaway knows it. 

∞ At one point during a phone conversation, I told Calaway that it wasn't 
true for him to state that I had asked for the information. Calaway replied: 
well, maybe it was something you said (meaning, aloud during open 
session) at a previous board meeting. 

∞ On February 27, as reported on The Prime Buzz blog, Calaway sent an 
Email to employees that included the following statement (emphasis 
mine): "The irresponsible nature of this reporting is exacerbated by the 
fact that the process under consideration had taken place as part of a 
board of trustees executive session, during which time a brainstormed list 
of potential cost-saving measures was discussed." 

∞ Yet in a Gardner News article on March 18 (emphasis mine): 
o Chair Brown-VanArsdale was quoted: "There was no discussion 

on the budget," Brown VanArsdale said. 
o President Calaway was quoted: "We’re very careful about 

discussion in executive session," Calaway said. "We have an 
exceptionally experienced board, most particularly our chair and 
vice chair. They truly understand the (KOMA) criteria. We’re very 
careful about it, which was why there wasn’t any discussion about 
this material." 

∞ Calaway has stated that the "discussion"—to use his terminology—of the 
budget during executive session is permissible under KOMA because it 
related to his evaluation. Sorry—that's not the intent of the Kansas Open 
Meetings Act. Mike Merriam, the attorney for the Kansas Press 
Assocation, agrees with me. I have never objected to the fact that Calaway 
shared this information—the issue is the timing of the distribution of the 
information. Calaway should have shared the information during an open 
meeting. 

∞ Calaway has also said that the "discussion" of the budget was permissible 
because two employee names were mentioned. My comments to this:  

o It's not entirely accurate to state that two names were mentioned. 
Rather, two partial names were listed—in the form of "B. Hodge." 

o I do not believe that this is the intent of KOMA, and neither does 
Merriam, KPA's attorney—that merely because an employee's 
name is mentioned, that the discussion about the funding for that 
employee's job should be discussed during a closed meeting. 
Remember that a government employee's title, salary, and length 
of tenure are all available for public consumption. 

o JCCC makes a mockery of KOMA by implying that a budget 
discussion involving "Cutting the position of Chief Information 
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Officer" should be done during a public meeting, but that a 
discussion involving "Cutting the position of Chief Information 
Officer, a position currently filled by Joe Smith" should be done 
during a close session. There is no functional difference! 

o Regardless: without a doubt, the other 48 budget items should not 
have been discussed during an executive session. JCCC again 
makes a mockery of the open meetings laws by implying that if 
one name is thrown into a document, that the entire document is 
therefore off-limits for an open meeting. 

To which story(ies) are JCCC leaders sticking? 

One other fact that I shared tonight in public for the first time, and that needed to 
be shared with college employees, in particular: during a phone conversation that 
I had with Calaway, not too long after the February board meeting, Calaway 
threatened me. The threats were implied, but they were clear: you will never work 
at JCCC, and I will sue you for slander/defamation. 

Never before—not under former presidents Carlsen or Tyree—has any college 
employee (not even faculty, who know it's nearly impossible to be fired) 
threatened me in such a way. About a week later, after (I thought, incorrectly) 
things had cooled off, Calaway apologized to me, and I mistakenly thought that 
he would then proceed in a clear, consistent manner beneficial to the public 
welfare. 

Lastly—and no surprise here, but worth noting—the "meeting summary" issued 
by JCCC Wednesday evening includes no mention of my comments.  These 
comments were made during a portion open to the public.  JCCC leaders refuse to 
provide the courtesy of having a small amount of time in the official agenda; more 
accurately, Calaway has passively refused now for 6 days to even answer my 
question to him, regarding whether I will be granted a time to speak during the 
agenda. 
 
Here is the letter sent to me today by JCCC President Terry Calaway and attorney 
Mark Ferguson: 
 

________________________________________ 
From: Mark Ferguson [mailto:markferguson@gsflegal.com]  
Sent: Wednesday, April 15, 2009 10:02 AM 
To: Benjamin Hodge 
Cc: Terry Calaway; Sue Kuder; Ben Hodge; Don Weiss; Jon Stewart; 
Lynn Mitchelson; Melody Rayl; Shirley Brown-VanArsdale 
Subject: Ben, Please Call Me: Confidential Attorney Client Privileged 
Communication 
Importance: High 
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Ben, 
 
I just tried to reach you on your cell phone this morning; please call me 
immediately. My office phone is 913-661-0222 and my cell phone is 913-
707-5125. I would like to speak with you immediately and hopefully 
discourage you from continuing along your current path that will certainly 
lead to legal claims and personal liability. 
 
I am very concerned with the direction that you appear to be headed with 
your anticipated actions and comments later today at the Board of Trustees 
meeting. You have stated an intent to make a verbal and written 
presentation in the petitions and communications portion of the board 
meeting today. While I am sure that the Board Chair will permit you to 
make your statement and presentation as you have requested, I want to 
caution you against making any public criticism or attacks of fellow board 
members or the College president, which may be defamatory in nature. 
Not only is it simply unnecessary and embarrassing, but more 
significantly, it might subject you to personal liability. 
 
I have cause for serious concern, given the inflammatory and demanding 
tone of the emails and blog postings that you have made since the last 
Board meeting. I have a heightened cause for serious concern based upon 
the fact that you have stated that you intend to produce a PowerPoint and 
data file only 30 minutes prior to the meeting. The risk you run is that by 
presenting any personal attacks in a public setting, which is broadcast on 
television, you have satisfied the “publication” element of a defamation 
claim. 
 
I just reviewed your public redcountry blog. You outright accuse Dr. 
Calaway and the Board leadership of “unethical behavior.” You also state 
that there is a “recent violation of the Kansas Open Meetings Act” and 
refer to a “cover-up.” In prior emails and web blog postings, you have 
accused Dr. Calaway and others of lying and engaging in dishonesty. 
While you may have a difference of opinion about certain events or the 
application of KOMA, it is not only inappropriate, but defamatory to state 
these difference of opinions as fact. To continue with these kinds of 
baseless allegations, your labels are not only false, but are made in 
reckless disregard of the truth and appear on their face to be made with the 
intent to injure the reputation of others. Your pattern of public comments 
and anticipated public retaliation in tonight’s board meeting serves no 
legitimate purpose and is construed to be malicious. 
 
Please be forewarned that any comments that you make which are 
attacking of your fellow board members, the college president, the college 
administration or the faculty must be based on fact and must not be false. 
Out an abundance of caution and to make sure that you are warned in 
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advance of your actions, any personal attacks waged in the public will not 
be tolerated and will likely be met with legal claims against you. As 
attorney to the Board, it is within the scope of my responsibility to protect 
the Board from legal liability and represent the Board as a legal entity, 
when legal matters arise. This is one of those occasions. 
 
I will make myself available to discuss any of these points by phone or in 
person today prior to the Board meeting, so as to help you avoid any 
public embarrassment and legal liability. I urge you to immediately cease 
and desist with any planned public attacks and advise you to seek advice 
of your own competent legal counsel. 
 
Mark. 
 
Mark A. Ferguson 
Gates, Shields & Ferguson, P.A. 
10990 Quivira; Suite 200 
Overland Park, KS 66210 
P: 913-661-0222 
F: 913-491-6398 
C: 913-707-5125 
MarkFerguson@GSFLEGAL.COM 
www.gsflegal.com 
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Item #37 
 
Some point after the 4/15/09 10:02 a.m. “cease and desist” Email was sent by attorney 
Mark Ferguson 
 
Source:  JCCC Campus Ledger staff member 
 
Ferguson, to Campus Ledger member:   
 

Here is the quote, this was said after I referred to it as a cease and desist letter. 
 
“It has been described as a cease and desist order. It is just a cautionary warning 
that if he were to continue to use the kinds of conclusive allegations and labels 
that he had previously used in his blogs and e-mails, referring to unethical, 
corrupt, violations of the law, the kinds of things not supported by the facts or the 
law, they could have potential legal ramification.” 
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Item #38 
 
April 22, 2009 
 
Online source:  http://campusledger.jccc.edu/news/2009/04/22/attorney-trustee-
%E2%80%98cease-and-desist%E2%80%99  
 

Attorney to trustee: ‘cease and desist’ 
 
April 22, 2009  
 
Written by Matt Galloway 
 
The latest chapter in the Benjamin Hodge leak saga took the form of a cease and 
desist letter from the college. Mark Ferguson, college attorney, sent Hodge, 
trustee, the letter via e-mail on April 15, just hours before the monthly Board of 
Trustees meeting. 
 
“I would like to… discourage you from continuing along your current path that 
will certainly lead to legal claims and personal liability,” Ferguson said in the e-
mail. Ferguson sent the letter in anticipation of Hodge’s speech at the meeting just 
hours later. 
 
“I want to caution you against making any public criticism or attacks of fellow 
board members or the college president, which may be defamatory in nature,” 
Ferguson said. “Not only is it simply unnecessary and embarrassing, but more 
significantly, it might subject you to personal liability.” 
 
At the board meeting, Hodge called for Shirley Brown-VanArsdale, board chair, 
and Lynn Mitchelson, board vice chair, to resign from positions of leadership. 
“This is the first time in my life I’ve been given a cease and desist order,” Hodge 
said in a later interview. “It’s an abuse of taxpayer resources. 
 
At this point, they are clearly willing to waste taxpayer money merely to protect 
their reputations.” Ferguson believes the college’s reputation is on the line with 
every new statement and claim by Hodge. 
 
“The accusation of a violation is damaging to the reputation of the college, so the 
decision was made to look in to it, investigate it and determine if a violation 
occurred,” Ferguson said in a later interview. “The public will decide whether that 
was a waste of money.” 
 
Ferguson presented the findings of his investigation at the March 26 board 
meeting. “Ferguson made the decision to engage in a sham ‘review’ of JCCC's 
compliance with the Kansas Open Meetings Act (KOMA), during which he never 
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talked with me nor made me aware that he was performing the review,” Hodge 
said in a blog post on http://redcounty.com. 
 
Ferguson said reading Hodge’s position in e-mails and blog posts eliminated the 
need to speak with him in person during the review. 
“His position was unequivocal,” Ferguson said. “I made careful attention to attach 
his various writings which stated his beliefs and opinions on the subject, and I 
didn’t need to interview him.” 
 
Hodge also blasted the college for omitting his presentation made at the board 
meeting from the board meeting summary released on the college’s e-mail 
information service InfoList. 
 
“It doesn’t surprise me. Calaway wants to control the flow of information,” 
Hodge said. “I think it is amateurish, and they are becoming a parody of 
themselves at this point.” Julie Haas, executive director, Marketing 
Communications, writes the summary report after every board meeting. 
 
“The summary does not give opinion and does not comment, it simply reports 
things happening,” Haas said. “If you look at the budget report, there is a lot more 
discussion than what is put in the summary.” 
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Item #39 
 
Email summary of 1/15/09 monthly meeting, from JCCC department of Marketing 
Director Julie Haas’: 
 
January 15, 2009, 6:39 PM 
 

The JCCC board of trustees met for their regular monthly meeting Jan. 15.  
 
Lobbyist’s report 
 
Dick Carter, the college’s lobbyist in Topeka, spoke to the board about the new 
Kansas legislative session, now into it fourth day. This is the “year of the budget,” 
he said, noting that the state budget is down $185 million. Legislators will be 
addressing the shortfalls in both the FY09 and FY10 state budgets during the 
session. 

 
ODEI report 
 
Dr. Carmaletta Williams, executive director, ODEI, gave the board an overview 
of the first year’s work of the Office of Diversity, Equity and Inclusion, 
highlighting activities like the autism conference in October and Multicultural 
Night and the work of the Diversity Fellows. 
 
Residential Energy Audit Tech Grant 
 
JCCC has received $83,500 from the Kansas Department of Commerce for a 
Kansas Workforce Solutions/Residential Energy Audit Tech Grant. Faculty and 
staff are finalizing plans for submitting the new program – Energy Performance 
and Resource Management – to the Kansas Board of Regents and subsequently to 
the Tech Authority. They have developed an AAS degree that will be an umbrella 
for subsequent technical certificates in energy management. A certificate for 
residential energy audit technician (24 hours) will follow, which will be 
incorporated into the first AAS option under the new program. The program will 
officially start in the fall of 2009. New options will be made available, possibly in 
solar and wind technology. JCCC will collaborate with other community colleges 
so that there is no duplication in programs. 
 
The new courses developed for the Energy Management AAS degree are: 
 
EPRM 121      Introduction to Residential Energy 
 
EPRM 123      Basic Residential HVAC Systems 
 
EPRM 125      Residential Energy Audit Applications 
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The energy performance and resource management degree will prepare students 
for the emerging alternative energy technology field. Upon completion of the 
program, students will be able to comprehend the engineering fundamentals of 
heating, ventilation and air conditioning system design and will be able to 
evaluate the systems’ energy efficiencies. They will gain the knowledge and skills 
needed to enable them to provide engineering services in planning, designing and 
constructing residential heating and cooling systems. 
 
Actions taken 
 
The board approved new courses in history and fire science.  
The board approved clinical affiliate agreements for the dental hygiene and 
nursing programs.  
The board accepted the low bid of $87,806.87 from En Pointe Technologies for 
the purchase of Adobe software and maintenance for computer labs and offices 
throughout the campus for two years.  
The board approved a proposal from Datalink for the purchase of a storage area 
network solution for $114,926.55, which will provide additional storage for 
Information Services’ systems as well as improved capabilities for virtual servers, 
data protection and disaster recovery.  
The board approved a bid of $315 from Jensen Audio Visual and $51,513 from 
Mission Electronics for the purchase of audiovisual equipment to be used in the 
Legal Studies classroom, Police Academy classrooms and other classrooms across 
campus.  
The board approved amendments to student personnel policies 310.02, 311.01, 
311.03, 311.04 and 311.05 regarding credit students, enrollment, scheduling of 
courses, enrollment status and course load, and the audit policy.  
The board agreed to revise college policies as appropriate to keep the policy 
language consistent with JCCC’s newly established Police Department.  
The board also approved the purchase of audiovisual equipment to be used by 
instructional programs, Media Production and the performing arts and tables to be 
used in the Police Academy.  
  
 
Next meeting 
 
The next meeting of the JCCC board of trustees is at 5 p.m. Feb. 19 in the Hugh 
W. Speer Board Room, 137 GEB. Board of trustee meetings are open to the 
public. For more details, see a copy of the board packet at 
http://www.jccc.net/home/depts.php/000001/site/BoardMeetingInfo/JCCCBoardR
eports 
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Item #40 
 
March 26, 2009 
 
Email summary of March 26, 2009, monthly board meeting 
 

The JCCC board of trustees met for their regular monthly meeting March 26.  
 
Lobbyist’s report 
 
Dick Carter, the college’s lobbyist in Topeka, updated the board about legislative 
activities in Topeka, including budget battles between the House and Senate. 
 
Awards and recognition 
 
·         JCCC, along with Cloud County Community College and Neosho County 
Community College, was named as a finalist for the prestigious Bellwether 
Award sponsored by the University of Florida. JCCC was nominated for its new 
curriculum online review system in the instructional programs and services 
category. Those working on the project were Dr. Vincent Miller, systems 
specialist; Judy Ogden, professor, information systems; Debby Hassur, 
administrative assistant III/curriculum coordinator; Rhonda Barlow, associate 
professor, mathematics; Debbie Young, records analyst; Stu Shafer, professor, 
sociology; Ruth Randall, dean, curriculum and academic quality; Karen 
Chamberlin, systems specialist; and Dr. Clarissa Craig, dean, health care 
professions and wellness. Bellwether finalist colleges are regarded as trend-setting 
institutions. 
 
·         The JCCC chapter of Phi Theta Kappa, Alpha Iota Gamma, was recognized 
for its accomplishments during the past year at the Kansas Region Hallmark 
Awards Banquet.  Alpha Iota Gamma received recognition in the following areas: 
Leadership Hallmark Award, Five Star Award, Distinguished Recognition – 
Scholarship Hallmark , Distinguished Recognition – Great Idea Award, and 
Honorable Mention – Outstanding Chapter. Receiving individual recognition 
were Tiffany Copple, Distinguished Recognition, Chapter President; Michele 
Haverkamp, Distinguished Recognition, Paragon Award for New Advisors; and 
Elaheh Zare Mohazab, Distinguished Recognition, Distinguished Member Award. 
 
·         Dr. Danny Alexander, interim director, Multicultural Center, recognized 
Ellen Wegner, a graphic design student who created an identity system for ODEI. 
 
International students from Germany, Moldova, Georgia and Egypt, sponsored by 
the U.S. Department of State Bureau of Education and Cultural Affairs, were 
introduced to the board. The students are Ashraf Abdelwly, Mohamed Awad, 
Mostafa Ibrahim , Karim Kamh, Ahmed Karawia, Olga Bogdan, Kate Kupunia, 
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Ines Prtischa and Peter Schmidt. They are studying here this academic year as part 
of an exchange initiative to increase knowledge and international understanding.  
 
KOMA 
 
Board chair Shirley Brown-VanArsdale asked Mark Ferguson, college counsel, to 
communicate the findings and results of an inquiry and investigation as to 
whether the college violated the Kansas Open Meetings Act during an executive 
session of the board meeting on Feb. 19. Ferguson reviewed statements made in 
the media, notes made when investigating the matter, the minutes of the meeting, 
relevant statutes, and interpretation of KOMA both by the Kansas courts and the 
office of the attorney general. He also spoke with the Kansas attorney general’s 
office and an assistant district attorney in Johnson County. After a complete 
review of the facts and circumstances surrounding the allegations, he is of the 
opinion that no violations of KOMA occurred at the February meeting and that 
the board fully complied with the Kansas Open Meetings Act and with its own 
board policies related to conducting an executive session. 
 
Faculty Association 
 
Mike Martin, president of the Faculty Association, reviewed aspects of the current 
negotiation process and announced the association’s endorsement of four 
candidates for the board election: Bob Drummond, Peter Jouras, Melody Rayl and 
Stephanie Sharp. 
 
Student Senate 
 
Andre Jones, Senate president, gave the board an overview of upcoming events, 
such as Daffodil Day on March 27 and a rally to show appreciation for the 
college’s championship teams on April 1. 
 
Foundation 
 
Trustee Don Weiss reviewed upcoming Foundation events, including the Dollars 
for Scholars auction on April 24. 
 
  
KACCT 
 
Trustee Lynn Mitchelson reported that he and Dr. Calaway had met with the new 
executive director of the Kansas Association of Community College Trustees 
about funding issues raised in the Kansas legislature.  
 
Actions taken 
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·         The board approved new courses in cosmetology and music, course 
deletions, new courses to add to the list of courses meeting the cultural diversity 
requirement and the general education requirements, and certificate modifications 
for cosmetology. 
 
·         The board also approved an articulation agreement with National American 
University for graduates of the paralegal program.  
 
·         The board approved the retention of Mark Ferguson, now with Gates, 
Shields & Ferguson, P.A., as college counsel through June 30, 2009. 
 
·         The trustees approved easements associated with the city’s College 
Boulevard widening project, from Pflumm Road to U.S. 69 Highway. The city 
has offered the college $28,150 for 130 square feet of permanent easements along 
with 7,343 square feet of temporary easements that will allow the contractor to 
place directional signs to control traffic during construction. 
 
·         The board authorized the execution of loan agreements for the 
Postsecondary Educational Institution Infrastructure Finance Program in the 
amount of $5,293,382. The funding comes from the Kansas Board of Regents for 
three projects: $2 million to cover architectural and engineering fees for the 
Billington Librar addition; $2 million for architectural, engineering and 
construction costs for a warehouse addition to the bookstore; and $1,293,382 for 
roof replacements for the Billington Library, HCDC, ITC, ATC and the west 
portion of the CC. The loan principal will be repaid by the college over eight 
years. The interest costs are funded by the state of Kansas. 
 
·         The board approved the lowest acceptable bids of $273 from Valiant IMC, 
$14,217.09 from Troxell Communications, and $67,022 from Kansas City Audio 
Visual for audiovisual equipment to be used in the legal studies classroom, 
science classrooms and various other classrooms across campus. 
·         The board also approved the lowest acceptable bids of $49,738 from 
Perlmutter Purchasing Power and $4,160 from Electronic Video Systems for 
video recorders. 
 
·         The board approved the low bid of $314,494 from J.E. Dunn Construction 
to construct a play area for the HCDC. 
 
·         The board approved the renewal of contracts for on-call professional 
services with DGM Consultants, P.A., for masonry inspection and design 
consultant services; Walter P. Moore and Associates, Inc., for roof inspection and 
design consultant services; HMN Architects, Inc., for architectural services; 
Thacker and Associates, LLC, for codes consulting and building inspection 
services; Kaw Valley Engineering, Inc., for civil engineering services; Walter P. 
Moore and Associates, Inc., for structural engineering services; Burns and 
McDonnell Engineering Co and Lankford+ Associates Consulting Engineers Inc., 
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for mechanical, electrical and plumbing engineering services; Jeffrey L. Bruce 
and Company, LLC, for landscape architect and design consultant services; 
Infinity Builders for carpentry labor services; and Heritage Electric and Faith 
Technologies Inc. (formerly SKC Electric) for electrical repair and installation 
services. 
 
·         The board agreed to renew the contract for annual financial audit and tax 
services for the fiscal year ending June 30, 2009, with McGladrey & Pullen LLP 
for an amount not to exceed $77,100. 
 
·         The board also approved bids for a video encoding system and streamlining 
software to allow streaming video on the web by Media Production; outside air 
heaters to prevent air conditioning duct condensation for the Nerman Museum; 
and the production of TV and radio advertising spots. 
 
Next meeting 
 
The next meeting of the JCCC board of trustees is at 4 p.m. April 16 in the Hugh 
W. Speer Board Room, 137 GEB, and will be followed immediately by a budget 
workshop. Board of trustee meetings are open to the public. For more details, see 
a copy of the board packet at 
http://www.jccc.net/home/depts.php/000001/site/BoardMeetingInfo/JCCCBoardR
eports 
 
  
 
 



 99 

Item #41 
 
April 15, 2009 
 
Email summary of April 15, 2009, monthly board meeting 
 

On April 15 the JCCC board of trustees met for their regular monthly meeting, 
immediately followed by a budget workshop. Trustee Jon Stewart was unable to 
attend. 
 
Awards and recognition 
 
The board welcomed the president and staff members from University College of 
the North, Manitoba, Canada, who are on campus to look at the college’s 
partnership with Burlington Northern Santa Fe and other learning opportunities.  
Dr. Sean Daley, assistant professor, anthropology, was recognized for the work he 
has done with and for Native American populations.  
JCCC’s men’s basketball team and women’s half-marathon team were honored 
for winning national championships. The volleyball team was recognized for 
being second in the national tournament.  
The Nerman Museum has seen an increase in visitors of more than 18 percent in 
the first three months of the year, from 14,495 in 2008 to 17,239 in 2009.  
 
Actions taken 
 
·         The board approved the treasurer’s report. 
 
·         The board approved clinical affiliate agreements for students in health care 
professions programs. 
 
·         The board approved new classes in animation, anthropology, biology, web, 
English, physical education, journalism, mathematics and psychology and a new 
career certificate in animation and game art. 
 
·         The board approved a proposal from HMN Architects, Inc., for 
architectural services and associated subconsultant services for the Health 
Services Educational Center at Olathe Medical Center, in an amount not to exceed 
5.75 percent of the guaranteed maximum price construction cost. The estimated 
cost for architectural services is approximately $723,750, plus usual and 
customary reimbursable expenses. 
 
·         The board approved the lowest acceptable bids of $36,533.70 from All Sun 
Plus and $99,651.75 from Alexander Open Systems for Cisco equipment to be 
used in the Billington Library data closets to upgrade and improve network speed 
and reliability. 
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·         The board approved several recommendations regarding employee benefits.  
 
o   A flex benefit amount of $1,189.88 a month for each full-time position to be 
used to cover the costs of benefits within the flex benefit plan. Fixed flex credit 
funding does not increase from FY 2008-2009. 
 
o   A contribution equal to 7 percent of each full-time, benefit-eligible staff 
member’s base salary to his or her individual 403(b) account, effective June 1, 
2009. 
 
o   Employee group medical insurance with BCBS of KC for a period beginning 
June 1, 2009, through May 31, 2010. Monthly subscriber rates will not exceed, for 
single, $465.15 Blue-Care HMO and $836.40 for Preferred Care PPO; for an 
employee and one dependent, $852.88 for Blue-Care and $1,538.18 for Preferred 
Care; and for family, $1,169.29 Blue-Care and $2,035.05 Preferred Care. The 
rates represent a 5.5 percent increase in premiums and include domestic partner 
coverage 
 
o   Employee group CDC managed care dental insurance with Cigna Health Care 
for a period beginning June 1, 2009, through May 31, 2010. Monthly subscriber 
rates are, for single, $24.76; for an employee and one dependent, $50.23; and for 
family, $77.40. These rates represent a 6 percent increase in premiums and 
include domestic partner coverage. 
 
o   Employee group Passive PPO dental insurance with Delta Dental for a period 
beginning June 1, 2009, through May 1, 2010. Monthly subscriber rates are, for 
singles, $32.64; for an employee and one dependent, $63.73; and for family, 
$113.21. These rates represent a 4.75 percent increase in premiums and include 
domestic partner coverage. 
 
o   Employee group vision insurance with Vision Service Plan (VSP) for a period 
beginning June 1, 2009, through May 31, 2010. Monthly subscriber rates are, for 
single, $15.32; for an employee and one dependent, $22.37; and for family 
coverage, $40.12. There is no increase in the rates this year compared to last year. 
 
o   Provision of employee group life insurance with Sun-Life of Canada for a 
period beginning June 1, 2009, through May 31, 2010. Monthly rates are 
$.255/per $1,000 of insurance for Basic Life, $.195/per $1,000 of insurance for 
Optional Life, $.02/per $1,000 of insurance for Basic and Contributory AD&D; 
and for dependent life insurance at a monthly subscriber rate not to exceed $3.03 
per month. There is no increase in the rates this year compared to last year. 
 
·         The board also approved the annual renewal of the contract for 
administration of the college’s flexible spending account program with Cafeteria 
Plan Administrators LLC at a total annual expenditure not to exceed $55,000. 
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·         The board also approved bids for an Internet protocol (IP) addressing 
system, to replace the floors in the Commons dining area, and for a project 
portfolio management solution for Information Services. 
 
Budget workshop 
 
Four trustees reviewed the college’s proposed 2009-2010 budget of $134,254,187, 
which is 6 percent lower than the 2008-2009 budget of $142,917,552. The budget 
was built on these assumptions: 
 
We’d see a 4 percent decrease in assessed valuation from the county, a 13 percent 
decrease in monies from the state and a 3 percent increase in enrollment.  
There will be no increase in the mill levy this year.  
There will be a $4 increase in cost per credit hour for in-state students and a $10 
increase for out-of-state students.  
There will be no increase in staffing.  
There was no increase in operation budget (except for expenses, like utilities, that 
are difficult to control). Capital budgets were based on need.  
Students presented a proposal for a “green” fee that would be assessed students to 
support sustainability initiatives. One collar of the tuition increase will be used for 
this purpose. 
 
The board will approve the college’s 2009-2010 management budget at the May 
board meeting and the legal budget in August. 
 
Next meeting 
 
The next meeting of the JCCC board of trustees is at 5 p.m. May 21 in the Hugh 
W. Speer Board Room, 137 GEB. Board of trustee meetings are open to the 
public. For more details, see a copy of the board packet at 
http://www.jccc.net/home/depts.php/000001/site/BoardMeetingInfo/JCCCBoardR
eports 
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#42 
 
February 19, 2009 
 
“The list that started it all.”   
 
This list was distributed voluntarily by President Terry Calaway towards the end of the 
executive session that followed the main/public board meeting on February 19, 2009.  
Terry Calaway provided this list voluntarily and without any pressure from any board 
member (myself included).  To re-state my comments made in the accompanying letter:  I 
am not aware of any request/suggestion communicated (in any form – written, verbal, or 
otherwise) by any board member (myself included) and made during any part of the Feb. 
19 board meeting (including the public session; the closed session; and/or other short 
times of communication such as during the time preceding the meeting, during breaks, 
etc.) that would have led Terry Calaway to believe that the timing of the distribution of 
this document needed to be during the executive/closed session. 
  
This list includes 64 items that were (at the time of the Feb. 19 meeting) under 
consideration by President Terry Calaway to be cut or reduced for the following year’s 
budget.  Note:  this is the “redacted list” – two names were originally listed next to 
numbers 39 and 40 on the following list.  My recollection is that the names were listed in 
the form of “B. Hodge” as opposed to “Benjamin Hodge,” and I will assume that also 
listed were the titles/descriptions of the jobs currently held by these two individuals.   
 
Please contact JCCC if you wish to receive the redacted information.  The redacted list 
follows: 
 

Proposed Cuts/Reductions in Positions, Programs and Services 
 
PROGRAMS 
 
1. Reduce number of non-tiered elective courses in career programs 
2. Eliminate two lowest academically performing men’s athletic programs 
3. Reduce Campus Art Acquisition Program 
4. Eliminate two lowest academically performing women’s athletic programs 
5. Reallocation or elimination of Cosmetology program funds – could these funds 
be utilized more effectively in another program area? 
6. Conduct an audit of curriculum duplication in BOT and computer science. 
7. Move application computer courses into Continuing Ed. 
8. Community Service that are not revenue generating and directly to core 
mission. (One example might be Youth Sports Camps) 
9. Eliminate Project CLEAR 
10. Explore recombining media production and media services under Academic 
Support to meet special needs of classroom environment for which users have the 
best information. 
11. Summer Sports Clinics – are these profitable and support core 
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mission? 
12. Merge EAP/IEP programs or eliminate duplication 
13. Accept only "essential" capital/non-capital requests 
14. Implementation of retirement incentive plan (initial cost but future savings) -- 
to enhance savings we would have to commit to not backfilling a number of 
positions. 
 
SERVICES 
 
15. Reduce Sabbaticals (and/or deferred for two years) – Reducing from 18 to 10 
would save $100,000 
16. Reduce faculty reassigned time 
17. Make Astra's Platinum Analytics available or allow Astra Inc. to run our data 
with customized reports to expedite better utilization of classrooms, allowing 
fewer sections but larger enrollments. 
18. Explore hours of operation (primarily weekend and evening) for 
services such as Library, Fitness Center, and Gym 
19. Japanese Garden Project 
20. Offer at least 10 percent discount or wholesale + shipping cost to Community 
Outreach area for purchase of texts for College Now sections at high schools 
(savings $35,000-$50,000 annually) 
21. Suspend purchase of texts for College NOW sections (students would pay)--
savings $350,000-$500.000 annually) 
22. Consider trimming back travel budgets (e.g., out-of-district travel, technical 
training travel, staff development travel, recruitment travel, etc.) 
23. Eliminate "Crestron standard" from performance review with KBOR since 
Crestron level currently won't work without redesigning podiums for small 
classrooms 
24. Raise the maximum number of students in online classes to 25. 
25. Staff development activities - cut back number of times offered or cut 
completely 
26. Suspension of Professor Emeritus pro-rata pay (can these faculty then teach at 
regular adjunct pay). Save $250,000 per year 
27. Advertising Funds 
28. Look at services that could be outsourced (bookstore, food service, facilities, 
IT) 
29. Is the Friday Bakery Program profitable/ full cost recovery? 
30. Set formula for determining reassigned time for chairs to reflect diversity of 
responsibilities. 
31. Set an amount of standing and "special project" reassigned time that can be 
distributed and do not exceed. $100,000 savings 
32. Conduct ROI audit on Cosmetology program and consider sale to private 
company or college in proximity 
33. Reduce museum open hours 
34. Reduce comfort snacks for meetings 
35. Reduce number of Carlsen Center productions 
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36. Use ITV/teleconferencing/video conferencing instead of driving to meetings 
out of town 
37. Centralize scheduling. 
38. Produce fewer hard copy brochures. Web site should provide information 
without having to look for information in several places. 
 
POSITIONS, General Fund 
 
39. –REDACTED-- 
40. Eliminate –REDACTED-- 
41. Use of General Fund for Carlsen Center staff and programming 
42. Eliminate GM, Carlsen Center (currently vacant) 
43. Give employees some discount on meal purchases to encourage eating on 
campus 
44. Eliminate undefined full-time position 
45. Part-time temporary funds (52160 and 52161 accounts) 
46. Eliminate Senior Research Analyst (currently vacant) 
47. Use more perennial plants for landscaping. 
48. Better define what auxiliary funds can pay for, what they do pay for, and 
where they come from. Same for student activities fees. Group to evaluate this 
one. Budget process. 
49. Raise Student-Faculty ratio from 20:1 to 22:1 
50. Do not allow free printing in the Library or open labs 
51. Manage sections more closely 
52. Conduct audit of all committees to determine if any can be eliminated or 
combined 
53. No F/T faculty would teach less than 12 hours as part of load 
54. If something can't be built and furnished, don't build it. 
 
REVENUE-GENERATING SOURCES 
 
55. Establish fees for transcripts, applications, Compass/ASSET testing, make-up 
exams, Waiver exams, correspondence exams 
56. Increase child care fees 
 
BENEFITS 
 
57. Eliminate Health Benefits for retirees under 65 years of age 
58. Demonstrate to each employee the value of his/her benefit package. 
59. Reduce Flex credits from 7% to 6% 
60. Freeze Salaries 
61. Review performance and cut 5% of F/T staff who perform below average 
62. Give no raises. 
63. Eliminate PTT funding of employees unless position fits PTT definition or 
intention 
64. Reduce amount of vacation days that can be carried forward 
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Item #43 
 
March 26, 2009, statements made at board meeting 
 
Online source:  http://video.jccc.edu/board.htm 
 
The following are quotations from three individuals: 
 

Lynn Mitchelson: 
 
“The sole purpose of the executive session -- there’s no doubt in my mind, 
when you’re evaluating this chief executive officer of an organization, and 
you are going to be talking about their performance related to seven 
categories, one of which is fiscal responsibility, that that should be done in 
a private, executive session.  There isn’t a doubt about that, there’s not a 
gray area as to whether or not you’re violating the Kansas Open Meetings 
Act.  We’re talking about an individual and his performance.  You 
requested, Trustee Hodge, you requested some evidence of the 
performance that I think has been wonderful, in terms of trying to find a 
way not to increase the mill levy, not to have to cut back any existing 
positions that are filled, and save this institution 8 million dollars, and 
when you ask for that, then he responded by handing you a document that 
was just what he and his team had talked about and were possibilities, 
nothing included.” 
 
“We did not discuss the mill levy, we did not discuss the dollar amount of 
any one of the items on the list, we did not discuss any other ways to do 
anything but to let Dr. Calaway show that he was thinking about ways to 
save this institution money without eliminating jobs and first of all to 
preserve the quality of learning.  Because learning does come first.” 
 
“I resent being challenged as one of the presumed leaders that we have in 
any way been irresponsible with regard to the Kansas Open Meetings Act 
or the taxpayer and the mill levy they’re paying.” 

 
Terry Calaway: 

 
“We have a very experienced board who truly do know the rules related to 
[the] Kansas Open Meetings Act.” 
 
“We expect that any of our recommendations related to legal counsel 
would clearly not only a) understand the Kansas Open Meetings Act but 
all the other statutory requirements that would affect this institution, this 
community, our taxpayers, and if not we would not either a)contract with 
them or b) continue that contract.” 
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Shirley Brown-VanArsdale 
 

“Like Mark just said, we have asked for the attorney general and the 
county attorney to give us an opinion on KOMA and he [Mark] will at this 
time bring back that information and those facts.” 

 
 


